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ABSTRACT
The issue of effective compliance with the WTO dispute settlement reports has been at the spotlight in recent years within the academic and practitioner circles. The debates on this topic have culminated into academic writings that have effectively settled the long-standing contemplated question on the international law nature of an adopted WTO Dispute Settlement Body (DSB) Report. Thus, with the clinching of these debates, it may now be contended that the traditional international law remedies for a continuous non-respect of a convention by a State party to that convention (which may be collective in nature), may now be well fitted into the WTO dispute settlement enforcement system. We therefore discuss this complicated question in this writing in the WTO dispute settlement context with inspiration taken from the 2001 International Law Commission’s (ILC) Articles on the Responsibility of States for Internationally Wrongful Acts.
I.  INTRODUCTION

The issue of effective implementation of WTO Dispute Settlement Body (DSB) rulings within a reasonable period of time is a subject of increased attention and scrutiny by scholars and practitioners internationally.
 This emphasis on surveillance and implementation of decisions clearly indicates that the present procedures of the Dispute Settlement Understanding (DSU) fail to provide WTO Members with an effective protection in case of no or delayed implementation of DSB recommendations. In this respect, “…it must be admitted that most disputes involving adopted reports take considerable time from consultation request to implementation. Thus, experience to date suggests that one problem with the WTO dispute settlement system is that in too many cases, it takes too long to resolve disputes.”

In this perspective of things, one can identify some structural features of the DSU that create incentives for delaying the implementation of DSB recommendations, which require adjustment to make these delays more costly for the non-compliant Member. “Although an expeditious procedure cannot substitute for retroactive imposition of costs on violators, it contributes to limiting the time of free riding.”
  These structural features are the current prospective nature of existing compensation, and the current system of retaliation. Regarding the former, the possibility of introducing in the current system monetary compensation and retroactive remedies
 may create a greater incentive for compliance. “Monetary damages may induce compliance more effectively than trade retaliation because governments would have to pay the costs, rather than shift them.”
 Regarding the latter, it is necessary to understand that the WTO legal system covers aspects considerably affecting both governments and individuals, and therefore has to be conceptualized as an entity providing legal rules as public goods, which require collective enforcement to secure the correct functioning of the system. “Two steps in this direction need to be considered: First, WTO rules can and should be considered to be normal international legal obligations that are part of public international law. Second, the enforcement of WTO rules can and should be seen as a collective rather than a mainly bilateral exercise.”

Strengthening the bindings of the DSB and providing for increased and more collective retaliation appear to be important issues to be analyzed to try to solve the perceived problem of delays in the implementation of DSB rulings and recommendations.   In this context, we have divided our analysis in this article as follows: Part II provides a background analysis of collective remedies under international law and the important role played in this respect by the International Law Commission (ILC) draft on approaching collective remedies. Part III provides an overview of the contextual issues involved in the implementation of DSB recommendations and in the issue of collective countermeasures. Part IV provides the conclusions of our analysis.
II. COLLECTIVE  REMEDIES UNDER INTERNATIONAL LAW   
A. Background Analysis

Remedies under international law have always been traditionally viewed as some thing more bilateral than collective.
 Thus, according to this view, only States which have directly suffered injuries from an illegal act can claim damages.
 But recent events and practice in the international legal system have proven this traditional view not necessarily correct. Already as early as in 1915, Elihu Root argued that states engaging in the illegal use of force or taking other actions which constitute threats to law and order in the international community should be subject to remedies from other states which are not directly injured by the defendant’s illegal act.
 

The incorporation of collective countermeasures into the international legal system is based on the assumption that international agreements from a broad perspective have a multilateral effect in the events of their violation. The remedies at the disposal of a directly injured State may also be inadequate for such State to make another recalcitrant State to respect its obligations under international law. Seeking the participation of third States for the eventual application of collective countermeasures in such a situation may be seen as a desirable alternative. It could also be possible that a directly injured State may be capable of imposing sufficient sanctions on a recalcitrant State; but due to repeated and widespread violation of international law, the application of sufficient unilateral countermeasure is most of the times not possible. For instance, during the war in the Persian Gulf between Iraq and Iran, the safety of Neutral vessels was threatened. The United Nations intervened and did not oppose other neutral States that deployed forces in the Gulf to protect their flags and other flag vessels from illegal attacks from the belligerent.

There is no world policeman at the international level to command or coerce obedience to international law rules; instead, the international community has to rely on the combination of other mechanisms such as countermeasures to win respect and compliance for these duties. The case law of the World Trade Organization (WTO) Dispute Settlement System (DSS) suggests alternatively that collective countermeasures to be imposed against a measure that nullifies or impairs the benefits of WTO Member are still alien in the practice of the system.
 For the reason stated above, countermeasures must be effective in the sense that in its collective form the rights of smaller States to a particular Agreement would be respected as much as the rights of powerful Member States. This point is particularly important because of the existing enforcement failures under the existing DSU due to the fact that enforcement is carried out bilaterally. These failures are created by the fact that a given WTO inconsistent policy is challenged by the complainant only (or by a limited number of co-complainants), and by the eventual lack of sufficient retaliation capacity of the complainant to induce compliance or compensation from the defendant. In this respect:

“… the likelihood that compliance will emerge as a political equilibrium depends on the relative political power of the defendant’s sector which have benefited from the existing illegal trade policy, versus that of its export sectors which will be the targets of retaliation. The determination of the hit list of retaliation by the complainant, in turn, depends on the complainant’s retaliation capacity… When compliance outcome is not likely, but the complainant has some retaliation capacity, it is possible to avoid retaliation by identifying some mutually agreeable compensation scheme which makes both governments better off.”

In situations when the complainant will be worse off by implementing retaliation
 the defendant will chose to take no action. This results in a situation in which a defendant will get away with the WTO inconsistent policy at practically no cost, a situation that has been labelled as a “de facto waiver” of WTO obligations.
 In this perspective, small countries may decide not to bring a given dispute before the DSB anticipating their lack of enforcement/retaliation power.
There is, therefore, a need to include within the current system of remedies at WTO level the possibility for collective countermeasures to avoid the current imbalance at the implementation stage of DSB recommendations. In this respect, when we try to establish a case law argument for third States remedies in international law, we would often rely upon the land-mark Wimbledon case in which the Permanent Court of International Justice (PCIJ) allowed third parties members of a multilateral treaty to intervene.
 The PCIJ in this case accepted Poland to intervene, though it had no interest in the case. Poland basis for intervention rested on the fact that it was a party to the Treaty of Versailles which had been violated by Germany. Though the issue of repeated concern introduced by the Wimbledon case was more of a procedural nature, it however, provides a supportive basis for third state remedies under international law. It was based on the theory that legal rights belong to all parties to a multilateral treaty.  

In the WTO context one can find in the EC- Bananas case a good example of the possibility of challenging a WTO inconsistent measure as something beneficial for the collective membership of the organization, without requesting the existence of a trade interest –legal interest on the part of the Member initiating the case. In this respect, and quoting the panel report, the AB indicated that, “with the increased interdependence of the global economy…Members have a greater stake in enforcing WTO rules than in the past since any deviation from the negotiated balance of rights and obligations is more likely than ever to affect them, either directly or indirectly.”
 This case represents a good example of the possibility to develop a more collective enforcement mechanism within the WTO system.
B. International Law Codification and Collective Remedies
Recent codification of international law reflects the desire of the international community to clearly bring into fore the idea of collective countermeasures.
 The draft articles prepared by the International Law Commission (ILC)
 are important in the evaluation of the application of collective countermeasures in the WTO Dispute Settlement Mechanism (DSM). The adoption in August 2001 by the ILC of its articles on responsibility of States for international wrongful acts clearly marked a defining moment in the more than half a century journey of the work of the ILC on the definition of the nature of the obligations of States and other actors in international law. The ILC has gone through a long way on accomplishing its duties on the codification of customary international law in the field of State responsibility. This is relevant to our discussion because of the mutual influence between international law and WTO law, since the former indicates the way in which the latter shall be interpreted and the general principles and customary law that applies to it. In other words, WTO law has to be conceptualized as deriving from the general body of international law rules
, which play an ascertain role on the development of WTO law. In this respect, “WTO dispute settlement has to be considered in the light of the role that dispute settlement can play in contemporary international society. Accordingly, both domestic dispute settlement models and the broader international context have to be considered.”
 
The issue of collective countermeasures occupied an important part of the debates in the ILC work as is demonstrated in Article 54 of the Draft. In the last years of the ILC work, the role of third States as regards the enforcement of the decisions of an international tribunal formed one of the three most important substantive problems to resolve-the other two being the fate of States crimes and the delimitation of the notion of ‘injured State,’ both intimately connected with it.
 However, the ILC work in its draft stage has already attracted attention from international adjudicating body, as seen from the comments of J. Charpentier and G. Apollis in the Rainbow Warrior Case.
 Perhaps the best support for collective countermeasures against a State for a continuous violation of a multilateral treaty is found the ILC Articles. Thus, the ILC Articles seemingly appears as a relevant starting point for “solidarity measures”
 in the enforcement of Members’ obligations under the multilateral trading system. 

 C. The Importance of the ILC’s Draft on Approaching Collective Remedies 
Prior to the adoption of the last draft of the Commission’s report in 2001, some members made candid statements indicating that the outcome of the Commission’s final reports would be a significant move towards the ‘construction of international public law.’
 Such statements were far from being wrong. The final articles of the Commission’s work adopted in 2001 might seemingly not be open for signatures by Members of the United Nations. It might take the form of a resolution of the General Assembly of the United Nations.
 In a way, the proposal on collective countermeasures in the ILC’s articles, may be seen as ‘the beginning of international public enforcement.’
 

However, the question whether a non-injured State should be allowed to go with the directly injured State or entirely alone I a given dispute, seemed to have presented some difficulties in the final stage of the work of the Commission.
 The sensitive nature of the issue explained why some of the Commission’s members were quite cautious about it. On the other hand, the importance of collective countermeasures in the Commission’s work was further developed by the proposal of James Crawford in 2000.  In the proposal, Crawford identified two scenarios where collective countermeasures could be imposed in order to enforce the rulings of an international tribunal. 

First, the injured State could request assistance from a third State, where it finds itself incapable of inducing the recalcitrant State to respect the rulings of the tribunal. Second, third States may collectively impose countermeasures when they perceive that the responsibility breached is of a general interest.
 Thus, the rationale for the latter is based on what Martti Koskenniemi describes as “solidarity measures.”
 While the former seem to be in line with some proposals recently made by some Member States of the WTO.
 Though some governments preferred rather to shift the issue of collective countermeasures to the discretionary power and general mandate of the Security Council, Crawford’s proposal received a wide degree of support from within and outside the ILC. 

The grudging wariness with which the Commission viewed the importance of countermeasures permeated the entire project.
 But in some sense, the importance of the work of the Commission has not only sparked a stream of intellectual writings by academics,
 but also attention from international adjudicating body.
 The International Court of Justice (ICJ) and the ILC have had so far a protracted relationship. It is not only that the ICJ makes citations as regards the work of the ILC, but also the ILC members have always been elected members of the court.
 Not withstanding the difficulties that surrounded the task of the Commission members, the ILC draft is an important step toward the codification of customary international law. 

One open-ended question as regards different legal regimes is when such regimes do not provide for specific remedies. When this is the case, the whole issue of specific remedies appropriate for the illegality at hand, would fall back to the discretionary power of the parties and the judiciary. This was clearly pointed out by the PCIJ in the Chorzow Factories case.
 The right to receive reparation for a wrongful act in case of non compliance has therefore been recognized as a basic principle of Public International Law. In this perspective, it will then be reasonable to suggest that retroactive remedies be introduced in WTO law providing for the reparation of the losses incurred by the injured Member as a consequence of the nullification or impairment of its benefits under the covered agreements. In this respect, customary rules of State responsibility, and the general principles of law included in the ICJ Statute require the elimination, to the extent possible, of all the consequences of the illegal act, and the restoration of the situation which would, in all probability, have existed had the act not been committed.

 In the perspective of international law therefore, such questions would be settled by referring to customary practice; and the conclusion of the ILC work demonstrated a significant move towards the codification of the rule of customs in the international sphere.
 

In Part Four Article 55 of the draft, dealing with lex specialis, it is specified that the draft applies only where there is no provision under a particular convention governing the wrongful act committed.
 There is a presumption that the draft will be very useful for an adjudicating body where there is a lacuna as regards a particular treaty provisions. To this extent, (assuming it represents an authoritative text) the ILC draft may be applicable if not directly, indirectly to the dispute settlement regime of the WTO. This point is also reinforced by the practice of the Appellate Body (AB) which indicates that “the General Agreement is not to be read in clinical isolation from public international law.”
 The AB has also in other occasions referred to other international conventions and declarations when interpreting WTO provisions.

 III. CONTEXTUAL ISSUES    
In the perspective of the DSU, Article 19.1 sentence two is to the effect that in addition to the recommendations of the panel or AB, they may also suggest ways of implementation of their decisions to the non-compliance Member. To this extent, Article 19.1 does not prejudge the limit of the panel in making such suggestions. In line with this reasoning, the DSU does not preclude the suggestion of a specific remedy. The WTO Agreement is an international treaty, and acts committed in breach of an international treaty amount to international wrongful act. Parties to an international treaty would not just sit and watch another contracting party walk away from their international obligations under such treaty. “In this unilateral circumvention of WTO obligations, it is not uncommon for the illegitimate benefits obtained by the Member imposing the illegal measure to far surpass the costs incurred in the litigation itself, thereby eliminating any incentive for reaching swift solutions.”
 From this perspective, the ILC draft is therefore relevant for the evaluation of the necessity of collective remedies under the WTO Agreement.

Many negotiators in Geneva may be quite sceptical as regards this view.
 The scepticism stemming from the idea that they consider the WTO regime to be quite special in itself (lex specialis), as opposed to other branches of general international law. Hence, they are ‘insulated from general public international law.’
 

Much has been argued about the special nature of the WTO law.
 The question one would ask at this juncture is: how special WTO law is? Joost Pauwelyn rightly argues that, 

“[S]tates in their treaty relations, can contract out of one, more or in theory, all rules of general international law (other than those of jus cogens), but they cannot contract out of the system of international law. As soon as States contract with one another, they do so automatically and necessarily within the system of international law.”
 

The debate on whether to conceive international economic law such as GATT/WTO in isolation from the general corpus of international law has long been contentious within the academic circles. In his report on the Societé Francaise Pour le Droit International, Prosper Weil argued that international economic law has the same place as the law of treaties and the law of neutrality in international law.
 The understanding of the meaning of ‘self contained’ regime in itself seems to be very uncertain. Nonetheless, the AB’s judgment in the Gasoline and in the Shrimp-Turtle cases seems to have addressed the WTO-lex specialis discussion squarely
 , and clearly demonstrated that WTO law is not a self-closed regime outside the application of the general corpus of international law. In this respect, “the Appellate body in the gasoline case has pointed out the relevance of the GATT/WTO law to the rest of international law rules and imposed on future panels and the Appellate Body itself the obligation to interpret the WTO agreements in a way that is applicable to any other international treaty, thereby putting an end to what Kuyper has termed the <GATT Panels ignorance> of the basic rules of treaty interpretation.”

In this particular respect the ILC’s articles deal with the issue of countermeasures taken by third States and where the responsibility is owed to the international community at large (erga omnes).
 Collective countermeasures may also be invoked in a situation where the responsibility is owed to a group of States of which the State taking the countermeasure is a member and the obligation is established for the protection of the collective interests of that group of States. Taking into account the fact that WTO rules are rapidly expanding in the nature of the parties that they affect, there is a strong reason to consider WTO obligations as multilateral and not merely bilateral.
 Any breach of WTO obligations affects not only Members as governments, but also individual companies, consumers and other economic operators in domestic and global markets. It is precisely due to the wide scope of coverage of WTO agreements to include issues such as intellectual property rights and Sanitary and Phytosanitary measures that the “old” approach of conceptualizing enforcement of WTO obligations based on the idea of bilaterally rebalancing of trade concessions among Members has become less important.
The panel in the United States Section 301-310 case stressed the importance of the “creation of market conditions conducive to individual economic activity in national and global market places”.
 Indeed, the panel recognised the importance of the individual consumers and undertakings in various member states when applying a measure within the WTO disciplines. The DSU has very significant objectives, 

“[t]he most relevant in our view are those which relate to the creation of market conditions conducive to individual economic activity in national and global markets and to the provision of a secure and predictable multilateral trading system.”
 

The panel in this direction, reiterated on the fact that the DSU is the WTO cornerstone for providing predictability and security to the entire WTO disciplines and through it that of the market place and its different operators.
 

With this in mind, there is an incentive to believe that a nullification or impairment of benefits accruing to any Member State to the WTO treaty entails a breach of responsibility under a multilateral treaty. Thus, such wrongdoers shall be compelled or induced to bring their measures into conformity with their responsibility under the WTO law and also be liable for the provision of compensation.
 To this extent, the ILC’s draft, deals with collective countermeasures by permitting States not directly injured by the illegal measures to take countermeasures.
 

The issue of collective implementation of the rulings of the Dispute Settlement Body (DSB) seem to have been taken note of, though has rarely been literally raised. According to the second sentence of DSU Article 21.6,

 “[T]he issue of implementation of recommendations or rulings may be raised at the DSB by any Member at any time following their adoption.” 

Alternatively, since the purpose of countermeasures in the DSU (suspension of concessions as in WTO parlance) is to induce compliance,
 the ILC draft seem to be more clear on this issue.
 The ILC articles provide thus a good basis for the arguments for collective countermeasures under the DSU. 

 A. The case for solidarity measures in enforcing DSB rulings and recommendations
The underlining rationale for attempting to employ solidarity measures in the context of the DSB rulings and recommendations enforcement process would depend on whether a violation of a particular WTO covered agreement would be seen as a breach of a Member’s obligation under international law, and also largely on the implications of a non-compliance with the WTO law. In this context, having made these determinations in the foregoing sections, it is still not self-evident why alternative enforcement possibilities under customary rules of State Responsibility cannot be resorted to if the remedy (suspension of concessions by the ‘directly injured’ State alone) under the DSU appears illusory to effect compliance.
 It is true that the DSU in itself does not explicitly provides any real guidance or reference to the general rules of State Responsibility in the context of the WTO, let alone a possibility to resort to an alternative enforcement regime provided for by the customary rules of State Responsibility in a situation where the DSU becomes insufficient to respond to continues violation of the relevant WTO covered agreement.
 It is also true that even if the panels or the AB on its own, make use of the customary rules of State Responsibility, their recommendations cannot add to or diminish the rights and obligations of Members under a covered agreements.
 But, it is clear that the concept of violation and or nullifications or impairment of benefits presupposes both the determination that a Member has failed to carry out its conventional obligations and the establishment of the legal consequences stemming from such conduct.
 

The fact that the DSU is silence about the invocation of other rules of international law such as those provided for under the law of State Responsibility to counter breaches of the WTO Agreements presumably implies that the WTO Members have not contracted out of these rules.
 Thus, the DSU only sets up a number of rules dealing with the consequences of a particular breach of the WTO Agreements. Meaning that, these rules in themselves can still be less exhaustive and may require other international rules or customary rules to complement them.
 It is also clear from the ILC’s Articles that to the extent that there is no special regime (lex specialis) taking care of a continuous violation of a treaty, the ILC’s Articles will be valid in the enforcement of such treaty.
 Thus, by inference, assuming that the ILC work also represents the ‘common intention’ of the multilateral community; Article 54 of the ILC’s codified customary law on State Responsibility will be relevant in the context of the WTO treaty system.

In the context of DSU Article 3.2, there is already an understanding that the DSU was not meant to be exhaustive set of rules. Any relevant rules of international law can be used by the panel and or the AB when interpreting the provisions of the WTO covered agreements, so long as the interested parties are also parties to those set of rules in question.
 With this in mind, presumably, the extent to which non-WTO rules would be relevant in a particular dispute would largely depend on the reasoning of the panels or the AB. For instance, in the EC – Computer Equipment,
 the AB in rejecting one of the decisions of the panel expressed regrets why the panel did not consider the Harmonized System and its Explanatory Notes to which both the EC and the US were parties to, during the conclusion of the Uruguay Round trade negotiations.

Article 48 of the ILC Article establishes grounds on which other Members, other than a directly injured state for a breach of a convention can invoke the responsibility of the wrongdoing state while Article 54 states;

“The Chapter does not prejudice the right of any State, entitled under article 48, para. 1 to invoke the responsibility of another State, to take lawful measures against that State to ensure cessation of the breach and reparation in the interests of the beneficiaries of the obligations breached.”

DSU Article 3.2 clearly states the objective of WTO dispute settlement. It states;  

        “…[T]he Members recognize that it serves to preserve the rights and obligations of Members under the covered agreements, and to clarify the existing provisions of those agreements in accordance with customary rules of interpretation of public international law.”

        If by virtue of the provisions of DSU Article 3.2, Article 54 of the ILC’s work is used by the panels or AB, as a codified version of customary practice, it would be doing so only because it would serve to preserve the WTO Member’s rights and obligations under the relevant covered agreements.
 But, by virtue of Article 3.2 and 19.2 of the DSU, some writers are of the opinion that the WTO Members did not intend to incorporate customary international law rules into the WTO acquis, other than those dealing with treaty interpretation, as provided for under Articles 31 and 32 of the VCLT.
 With this in mind, other aspects of general international law can only be incorporated into the WTO acquis when there is a renvoi to such rules under a particular covered agreement.
 But, this view is somehow misleading if we conceive inter-State relation as an evolving process. The fact that DSU Article 3.2 seem to be referring only to the question of interpretation as under customary international law does not mean that Article 3.2 of the DSU shut its door to all other aspects of customary international law when dealing with a particular dispute under the WTO Agreements.
 The panels and the AB have applied other general international law rules and even some concepts embedded in Member States practices, when dealing with aspects unrelated to interpretation; namely, burden of proof,
 locus standi,
 manifest error in the formation of a treaty etc.
 

B. ILC Article 55 lex specialis in the context of WTO dispute settlement countermeasures 
From the foregoing section, it may be understood that the WTO Members did not intend to prioritise countermeasures. Countermeasures are meant to be resorted to only when there is a continuous violation of agreed negotiated tariff commitments. This also seems to be true under other international practices. For instance, the ICJ in the Gabcikovo-Nagimaros Project stated that countermeasures must only be taken when the injured State has called upon the Wrongdoing State to discontinue its wrongful act and to make reparation, to no avail. Countermeasures must be purposely to induce compliance with an international obligation.
 Alternatively, with the current situation in the WTO, this function can only be attained if there exist sufficient trade relation between the directly affected Member and the implementing Member. But in certain cases particularly, those concerning a developing country against a developed country, such trade relations might be absent. By implication, unilateral countermeasures by such a developing country would not be sufficient to induce compliance. Thus, unless such compliance is induced, the enforcement mechanism of the WTO dispute settlement system cannot function properly.
 Thus, article 3.2 of the DSU and Article 55 of the ILC’s draft Article set forth grounds for the invocation of ILC article 54 solidarity measures. 

The DSU only set forth the purpose of countermeasure and does not say much about the situation where inducement cannot be achieved.
 Thus, article 55 lex specialis of the ILC’s draft states; 

             “These articles do not apply where and to the extent that the conditions for the existence of an internationally wrongful act or the content or implementation of the international responsibility of a State are governed by special rules of international law.”

Assuming that the ILC’s Articles are meant to be applicable in all fields of international law, provided that there arises the problem of State Responsibility,
 and there is no alternative regime to effectively deal with such continuous breaches, panels or the AB could only refrain from taking inspiration from the ILC’s draft Article 54, to recommend other WTO Members to jointly enforce the DSB recommendations, if there is a justification that the DSU or other covered agreements have provisions dealing with illusory countermeasures. To this extent, there seem to be no such justification.
 It is however, true that the panel and the AB do not in any case represent judicial law-making institutions of the WTO. Only a Ministerial Conference, as provided for in Article X of the WTO Agreement can lawfully perform such task.
 Nonetheless, by arguing that the panel and the AB could resort to the use of collective countermeasure as provided for under article 54 of the ILC’s draft, to fill the lacunae in the DSU is not a plea to turn the panel and the AB into a judicial law-making body of the WTO. The competence of the panel and the AB is to interpret and apply the law and not to add or diminish the rights and obligations of the WTO Members. Obviously, extending the application of customary international law, beyond treaty interpretation to deal with enforcement in the dispute settlement system will not be an over-stretch of the normal judicial bounds of the panel and AB. It would be an issue of sources of law
 and whether the WTO treaty system is part of the general corpus of international law.
 As have been mentioned earlier, a review of the WTO jurisprudence already demonstrates that the panel and the AB would not be exceeding their mandates by using the ILC’s articles in adjudication.
 It is thus, not self-evidence why the 2001 ILC draft Article 54 may not be resorted to by the WTO dispute settlement organs.

IV. CONCLUSIONS
The inclusion of the possibility of using collective countermeasures in the WTO context will certainly have a positive effect in terms of improving the degree and time frame in which DSB recommendations and rulings are implemented. This inclusion will also have a positive effect on the elimination of some o the existing incentives for non-compliance, when the bilateral retaliatory power of a Member is not strong. ”This enforcement problem may result, in part, from the move from a power-based to a rules-based system while leaving the domain of remedies largely untouched. The <legalization> of disputes under the WTO stops, in effect, roughly where non-compliance starts.”
 Additionally, by conceptualizing WTO law as a set  of  binding international rules, any recourse to a WTO inconsistent measure will entail the international responsibility of the Member adopting it, and thus trigger an obligation to provide compensation for the wrongful act in accordance with accepted international principles in this respect. This will increase the security and predictability of trade relations by eliminating existing incentives for non-compliance within the system, and by strengthening the “rules-based” approach in the implementation of WTO obligations 
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