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CHILE IN THE NEW INTERNATIONAL SCENARIO

The introduction of Chile in the International Commerce and in the global Economy has strongly developed in recent years. In the last few years Chile has signed Free Trade Treaties with Canada in 1997, with Mexico in 1998, with the European Community, Corea and the U.S. in 2003 and has also ratified and subscribed agreements, promotions and protection of investments with 30 countries; 19 European countries, 5 countries from the Asian Pacific and 14 American countries.


Both in the Free Trade Treaties and in the Promotion and Protection of Investments (BITs) a conflict resolution system is introduced, in which, after a “cooling off” period for negotiation and/or limited Local Courts intervention, the investor may directly begin an arbitral procedure against the State. Most BITs state that this arbitration is promoted under the rules and regulations of the International Center for Resolution of Investments (ICSID), when the signing States are part of the “Convention on Resolution and Differences related to Investments between States and Nations from other States” 1965- Washington Convention. Otherwise, another type of intitutional arbitration is usually established as an alternative, like the International Chamber of Commerce (ICC) or the ad hoc arbitration under the regulation of the United Nations Committee for the International Commercial Law; finally, some treaties or agreements allow the investor to go to the jurisdiction of the Local Courts where the investment was done, as an alternative for international arbitration.

The tendency set by BITs has extended to the multilateral treaties they participate in, or some latin American countries might potentially participate such as NAFTA (chapter 11), or like the Protocole on Promotion and Protection of Investment from countries that do not belong to MERCOSUR, among the countries that belong to the Asunción Treaty, better known as MERCOSUR (Argentina, Brazil, Paraguay and Uruguay) that consider international arbitration as a means to resolve controversy among these states and investors coming from countries that do not belong to MERCOSUR, but have invested in them.
We can conclude, then, that not only in Chile, but also in Latin America in general there is a tendency to favor international commercial arbitration in essential matters such as the resolution of controversy arising between the foreign investor and the country receiving the investments in order to restrict local jurisdiction influence in areas that were traditionally under the State jurisdiction, and to rely the resolution of controversy on arbitration instances, in some cases out of State control to the extent of questioning if this shows a deeper change in the basis of International Law in the matter, the way they had been traditionally held in Latin American countries according to the Calvo doctrine, which established that the disputes relative to investments in a state could only be resolved by  the judicial organizations of such State.

The Harmonization of International Trade Arbitration Law: The new chilean law about arbitration


In the Chilean Juridical organization, international trade arbitration was not regulated until the recent Law number 19.971
 was published in the official newspaper on September 29th 2004. The existing regulations should be applied to the domestic arbitration as well, which were evidently inadequate for international conflicts when the arbitration was held in Chile.
 


The new Chilean International Commercial Arbitration Law integrates Chile with the countries that have adopted in its international organization, the UNCITRAL International Arbitration Law of 1985 as a response to the modern tendency to the harmonization of the International Commercial Arbitration Law. 


For the establishment of the International Commercial Arbitration Model law, the United Nations Commission for International Commercial Law UNCITRAL issued a report about the possible aspects contained in this law. The preparation of the project was given to its work team on International Contract Practice. The project was approved with comments of the Governments and International Organizations in the annual session 1985.


The tool chosen by UNCITRAL for the harmonization of the national laws on commercial arbitration was a model law and not an International Convention because of the flexibility of model laws to be incorporated in the internal law of each country and because they also can be adopted in part or totally, the original or with modifications. However keeping its inspiration principles intact so as to achive a better unity of the law in the matter. On the other hand, when these tools adopt the juridical form of International Conventions they do not have the same flexibility because they are subscribed, and later ratified with reservations to the national legislation, and for this reason the purpose of unity is not achived.


In Comparative law, UNCITRAL has been a model for new International Commercial Arbitration Laws in Germany, Australia, Bahrein, Bermuda, Bulgaria, Canada, Cyprus, Egypt, The United States (California, Conneticut, Oregon and Texas), Guatemala, Hong Kong, Hungary, India, Iran, Ireland, Kenya, Lithuania, Macao, Malta, Mexico, New Zealand, Nigeria, Oman, Peru, The United Kingdom (Scotland), Russia, Singapore, Sri Lanka, Tunisia, Ucrania, Zimbabwe, and recently Spain.
/


The reasons for adopting the Model Law on International Commercial Arbitration are, in a way, the insuffency of the national laws on arbitration to resolve International Commercial conflicts, and the differences from country to country. At least one of the parties shall be foreign to the country where the arbitration is held; even the arbitrator may be a foreigner and as a result, the parties and the arbitrator will be faced to rules and regulations that are unknown to them.


About the history of the Chilean law on International Commercial Arbitration, it is clear that the multiplication of transactions with an arbitral clause was one of the main factors. The incentive for a trial in Chile, specially relevant for small and medium sized companies, which find very expresive to litigate abroad, and the objective of making Chile an arbitration center, especially in Latin America.


The most important advantages to adopt the model law by the Chilean legislation are the following: a) that it contributes to convey an image of seriousness and reliability to the country within the international business and judicial community, which carries judicial security for investors and foreign counterparts; b) that fosters foreign investments; c) that creates a juridical system for the resolution of international controversies among private people in the setting of the Association Agreement between Chile and the European community and the United States of America; d) that creates an atmosphere of trust for Chile to become the place for international commercial arbitrations overcoming former deficiencies; e) that contributes to the development and perfection of the International Commercial Arbitration services offered by the chilean arbitration entities, and f) allows small and medium sized Chilean companies (PYMES) celebrating contracts with foreign counterparts to make use of International Arbitration in Chile.


The new Chilean law on International Commercial Arbitration, according to the objective of International Unity in arbitration regulation, does not differ in general from the Model Law UNCITRAL as we are going to see.
 The countries under the “Common Law” were the first ones to adopt the Model Law but today both the countries under the “Common Law” and under the “Civil Law”, have equally adopted the Model Law, which appears to be a remarkable fact, if we consider that the Model Law contains several principles that correspond more to the “Civil Law” arbitral system rather than the one adopted by the Common Law. For example, when refering to the arbitrators as the “aequo et bono”
 

MAIN ASPECTS IN THE NEW CHILEAN LAW ON INTERNATIONAL COMMERCIAL ARBITRATION


We are going to analize the special system for International Commercial arbitration in Chile, applications in terms of territory principles, the autonomy of will of the parties,  the  arbitration agreement, the composition of the Arbitrial Court, the competence of the arbitral court, limited judicialization in relation to judicial interference and arbitrator´s powers, the applicable law in the arbitration, precausion measures, the annulment resource, and recognition and execution of arbitral award.

1.-International Commercial Arbitration in Chile


The new Chilean Law 19.971 applies only to International Commercial Arbitration, and it does not affect any of the international treaties in force, either bilateral or multilateral.


The new Chilean Law on Arbitration, as well as the Colombian Law, differ from other arbitration laws that also follow the model of UNCITRAL. It applies not only to local arbitration, but also to international arbitration, which is called a Mono conception. It is included, among others, in the arbitration legislations of Germany
 Mexico 
 and Spain.

The concepts of “international” and “commercial” are essential to understand the UNCITRAL Model Law.


According to  article 1 N° 3 in the Chilean Law, an arbitration is international if: a) The parties to an arbitration agreement have, at the time of the conclusion of that agreement, their places of business in different States; or b) One of the following places is situated outside the State in which the parties have their places of business: (i) The place of arbitration if determined in, or pursuant to, the arbitration agreement; (ii) Any place where a substancial part of the obligations of the commercial relationship is to be performed or the place with which the subject-matter of the dispute is most closely connected; or c) The parties have expressly agreed that the subject matter of the arbitration agreement relates to more than one country. 

If a party has more than one place of business, the place of business is that which has the closest relationship to the arbitration agreement; and if a party does not have a place of business, reference is to be made to his habitual residence. (article 1 N° 4).


In relation  to the concept of “commercial” the Chilean Law states in its Article 2 , g: The term “commercial”  should be given a wide interpretation so as to cover matters arising from all relationships of a commercial nature, whether contractual or not. Relationships of commercial nature include, but are not limited to, the following transactions: any trade transaction for the supply or exchange of goods or services; distribution agreement; commercial representation or agency; factoring; leasing; construction of works; consulting; engineering; licensing; investment; financing; banking; insurance; explitation agreement or concession; joint venture and other forms of industrial or business co-operation; carriage of goods or passengers by air, sea, rail or road.” 


As the above article makes clear, the word “commercial” used by the law is much broader than the term “commerce” in Article 3rd from the Chilean Commercial Code.

2.- Scope of application: Territorial principle


The Chilean Law on International Commercial Arbitration, with some exceptions, can be applied only if the place of arbitration is in the national territory (article 1  N° 2).


The territorial principle has been in the Chilean law for a long time. The Civil Law states that the law is binding for all the inhabitants of the State, including foreigners (article 14). Article 16 says that the goods located in Chile are subject to the Chilean Law, even when their owners are foreigners and do not reside in Chile.

3.-Autonomy of will of the parties


The Chilean Law on International Commercial Arbitration takes the principle of autonomy of will of the parties in terms of either the applicable law or the procedure law. In fact, there are few regulations that are binding so the parties can always establish rules that are different from the Law.


The arbitral tribunal shall decide the dispute in accordance with such rules of law as are chosen by the parties as applicable to the substance of the dispute. (article 28 N° 1).
In the procedural aspect, the parties are free to agree on the procedure to be followed by the Arbitral Tribunal (article 19 N°1). The parties can even create the regulations and rules of the procedure, but this is not very common. The usual way is that the parties include a number of rules for the arbitration, like UNCITRAL, either in ad hoc Arbitration or in Institutional arbitration. They can also complement the unity rules with other rules that have a wider scope or that may adapt better to the specific circumstances.

Most procedural legislations in Latin America, except in few cases where the procedural public legislation of the place does not allow it, authorize the parties to disregard some procedural ways or to replace them for others.

As for the application of UNCITRAL regulations on arbitration, they were adopted by the United Nations Committee for International Commerce Law in April 1976, with the purpose of providing a modern set of contract rules applicable to arbitration ad hoc. The basic principles of these regulations are:
a) The prevailing of proceeding regulations. No State would be willing to accept the result of an arbitration process held in its territory or under its Laws, if the arbitrators violate the regulations of the proceedings.

b) The optionality of the tribunal in the proceedings, given that the parties are equally treated, and having the opportunity to state their case at any time during the process.

The regulations of UNCITRAL can be freely modified by the parties, expressed in Article 1.

If the parties have not selected a set of rules for the arbitration, the UNCITRAL Model Law contains elemental rules that are nor binding, thus applied in silence of the litigators, which cover from the beginning, to the proceedings, until the arbitral award. The Arbitral Tribunal may, subject to the provision of these rules, conduct the arbitration in such manner as it considers appropiate, determining the admissibility, relevance, and materiality and weight of any evidence (article 19 N°2 of the Chilean Law). The latter enables the Arbitral Tribunal to conduct the arbitration in an independent manner from the local rules that regulate domestic arbitration. This way, the arbitrators and the parties can adopt the characteristics of the proceedings that are familiar with or at least were acceptable for them. For example, when both parties come from a “common Law” judicial system, the arbitral tribunal will be able to ask for sworn statements and order prior interrogation before the view in a major way than in a case in which the parties were from Roman tradition, and, for example, the judicial acts could be more inquisitory than contradictory. This optionality in the proceedings is aimed to facilitate the international commercial arbitration, while being forced to apply the Law of the country where the arbitration is held would be an important disadvantage for the parties, not accustomed to the system, possibly peculiar, and to the proceeding and submitting of evidence.24
There are some restrictions to the autonomy of the parties and the optionality of the Arbitral Tribunal in terms of the proceeding according to Article 18 of the Chilean Law on International Commercial Arbitration; the equality principle of the parties, that is, equal treatment and the full opportunity to make their rights prevail. Other procedural norms that restrict the optional faculty of the Arbitral Tribunal in oral hearings and presentation of evidence; the right of each party to be given sufficient advanced notice of any hearing and of any meeting of the Arbitral Tribunal; the right of each party to receive all statements, documents or other information supplied by the Arbitral Tribunal and the right of the parties to receive any expert report or evidentiary documents on which the Arbitral Tribunal may rely in making its decision, being unable to be modified by the autonomy of the parties, nor the discretional power of the Arbitral Tribunal.25
4.- Arbitration Agreement

In Chapter II of the Chilean International Commercial Arbitration Law, article 7 and following, the arbitration agreement is treated, considering what the Model Law stipulates, based on tha Convention of New York, 1958, with some innovations in order to eliminate some flaws.


The Model Law not only recognizes an agreement in relation to an existing controversy, but also in relation to any future controversy. At the same time, it recognizes an arbitration agreement independent from adopting an arbitration clause included in a contract or in an independent agreement.


The Chilean Law, based on UNCITRAL Model Law, recognizes an arbitration agreement if the existing or future controversy refers to a “specific juridical relation, contractual or non contractual”. This expression has an ample interpretation, to cover all commercial non contractual business (for example, a third party interfering in contractual relations; the violation of a brand or other forms of disloyal competition).26

The Chilean Law also establishes that the arbitration agreement shall be in writing, but not only a written document signed by the parties, but also any exchange of letters, telex, telegrams or other means of communication which provide a record of the agreement or in an exchange of statements of claim and defense in which the existence of an agreement is alleged by one party and not denied by the other (article 7 N° 2).


As for the provision for “written” form in article 7, according to article 3 of Law 19.799 refering to electronic documents, electronic signature and service for certification of such signature, it should be understood that this provision is fullfilled if the agreement is contained in an electronic document, as it is done in other places of the world.27

Finally, the reference in a contract or document containing an arbitral clause constitutes agreement to arbitration, provided that the contract is in written form and the reference implies that this clause is a part of the contract. This means that an expressed reference is not necessary to the arbitration clause contained in it.

The unfullfilling of the requirement of recording the arbitration agreement in writing, may be validated if the party submits to the arbitral acts, thus participates without raising the defence of inexistence or non validity of the arbitration agreement.28
5.- Composition of the Arbitral Tribunal

The Chilean Law on International Commercial Arbitration, according to the Model Law, states that the parties are free to appoint the number of arbitrators. Failing such determination, the number of arbitrators shall be three. This number was adopted as in UNCITRAL (Article 5) because it is the most common number in International Commercial Arbitration, but also a sole arbitrator is a common practice, specially in less complex cases.29

On the appointment of the arbitrators, article 11 of the Chilean Law stipulates that, unless otherwise agreed by the parties, no person shall be precluded, by reasons of his nationality, from acting as an arbitrator.


On this matter, a double doubt arises in the case of a Law arbitration, this is, when the arbitrators must be lawyers. According to article 526 from the Organic Code of Chilean Tribunals, only a Chilean person can be a lawyer in Chile, which would mean that lawyers from other nationalities could not be arbitrators in Chile. In our opinion, this conclusion should be wrong, given that the regulations on International Commercial Arbitration do not state any requirements to be appointed as an arbitrator, prevailing the agreement of the parties. The same conclusion can be inferred if we look at the history of Law 19.971 on International Commercial Arbitration in Chile, since the parties decide the quality of the arbitrators, being applicable in this case the principle of autonomy of will of the parties.30

Article 11 of the Chilean Law also states that the parties are free to agree on a procedure of appointing the arbitrator or arbitrators. Failing such agreement, each party shall appoint one arbitrator, and the two arbitrators thus appointed shall appoint the third arbitrator; if a party fails to appoint the arbitrator within thirty days of the receipt of a request to do so from the other party, or if the two arbitrators fail to agree on the third arbitrator within thirty days of their appointment, the appointment shall be made, upon request of a party, by the President of the competent Court of Appeals of the place of arbitration, whose resolutions shall be unappealing.


As for the grounds for challenge, in order to ensure the principles of impartiality and independence of the Arbitral Tribunal, and ethical rules, the ground for challenge and the procedure are established.31
6.- Competence of Arbitral Tribunal

In Chapter IV of the Chilean Law on International Commercial Arbitration, Article 16 states that the Arbitral Tribunal may rule on its own jurisdiction, including any objections with respect to the existence or validity of the arbitration agreement. For that purpose, an arbitration clause which forms part of a contract shall be treated as an agreement independent from any other terms of said contract. This way, a decision by the Arbitral Tribunal that the contract is null and void shall not entail ipso jure the validity of the arbitration clause. Therefore the Arbitral Tribunal shall not loose competence to decide on the invalidity of the contract unless it concludes that the effect caused by said invalidity also affects the arbitration clause itself. The principle of separation is applicable regardless the nature of the defect, in contrast to some national legislations that distinguish between initial defects and subsequent grounds for anullment.32

A plea that the Arbitral Tribunal does not have jurisdiction shall be raised not later than the submission of the statement of defence, unless the Arbitral Tribunal admits a later plea if it considers the delay justified (Article 16 N° 2).


The Tribunal may rule on a plea either as a preliminary question or in the award on the merits. If it rules as a preliminary question that it has jurisdiction, any party may request, within thirty days after receiving notice of said ruling, to the President of the Court of Appeals to decide the matter, which will be subject of no appeal. While such request is pending, the Arbitral Tribunal may continue the arbitral proceedings and make an award.33
7.- Restricted Judicalization: Extent of Court Intervention and powers of the Arbitrator


The restriction of Court intervention during arbitration constitutes a basic principle in the development of International Commercial Arbitration. It is one of the essential elements to understand the UNCITRAL Model Law, Article 5, and taken by the Chilean Law in the same terms: “In matters governed by this law, no Court shall intervene except where so provided in this law”.


The intervention cases established by the new Chilean Law are the following: appointment of arbitrators when failing an agreement, challenge and withdrawal of the arbitrator, decision of the Arbitral tribunal to rule competence, and anullment of award.


These interventions imply the exclusion of all general or residual power given to the Tribunals in a national system that is not listed in the Model Law. This is especially good for international commercial arbitration, because, as the history of the Model Law says, the intervention recourse of the tribunals during arbitral acts were often used as a dilatory tactic and most of the times were an abuse of the arbitral acts more than a protection against abuse.34

On the other hand, the exent of Court intervention on the arbitration is not compatible with judicial assistance by national Courts, according to article 6 of the Chilean Law, giving some attributions to the President of the Court of Appeals in matters like the appointment of arbitrators when failing an agreement between the parties, origin of a challenge presented to the arbitrator, the appointment of a substitute arbitrator when the arbitrator fails to act, the determination as Court of Appels on a resolution by the Arbitral Tribunal that rejects an incompetence defence.


The Chilean Constitutional Tribunal established in the constitutionality examination, that the rule of article 5 agreed with the Chilean Constitution in terms of granting the Supreme Court the directive, correctional and economical Superintendency over the tribunals nation wide, as the competence in all jurisdictional actions established affected in the Constitution for all who may see affected their basic constitutional rights in the aplication of said Law.35

We have to bear in mind that Article 5 accepts the intervention of the Court in other matters that are not under the Model Law, such as the effect of State immunity, contractual relations between parties and the arbitrators or the arbitral institution, rights and expenses, etc.36
8.- Applicable Law in arbitration

The Chilean Law on International Commercial Arbitration establishes that the Arbitral Tribunal shall decide the litigation according to the rules and regulations agreed upon by the parties. If they do not indicate the applicable laws, the Arbitral Tribunal must apply the Law determined by the applicable rules of solution of conflict between laws considering the provisions of the contract and commercial use.


According to this regulation, the Law allows the parties to choose the applicable norms, which means that thay could apply norms from more than one judicial system and to international level.37

That is, that the parties shall be able to choose the UNIDROIT as applicable Law to the controversy.38

In other International Commercial Arbitration Law, when parties have not chosen the applicable Law to the merit of the conflict, the arbitrator has been given a discretional range in the arbitral Law concrete application. For example, the German Law establishes that the arbitrator may determine the applicable Law according to the closest relation.39On the other hand, the Spanish legislation establishes that when the parties do not choose the applicable Law, the arbitrator shall decide.40
9.- Interim Measures

The Arbitral Tribunal may, unless otherwise agreed by the parties, order any party to take such interim measure of protection in respect to the subject-matter of the dispute. The Arbitral Tribunal may require any party to provide appropiate security in connection with such measure (Article 17 Chilean Law).


Interim Provisional measures to avoid and mitigate losses can be ample, with restrictions in reference to the subject-matter of the dispute.41

This measure does not provide the Arbitral Tribunal with the faculty to execute resolutions, nor can foresee the judicial execution of the orders of the Arbitral Tribunal.42
10.- Anullment Recourse against Award

As a consequence of restrictions in judicial intervention in arbitration, the UNCITRAL Model Law establishes that the only way that the arbitral award may be set aside is by the anullment recourse against award, based on the taxative grounds established in Article 34, which are basically the same established by the New York Convention in 1958. 


The grounds for anullment are the following:

a) the incapacity of a party in the arbitration agreement;

b) the agreement is not valid under the law to which the parties have subjected it;

c) the party making the application was not given proper notice of the appointment of an arbitrator or of the arbitral proceedings or was otherwise unable to present his case;

d) the award deals with a dispute not contemplated by or not falling within the terms of the submission to arbitration, or contains decisions or matters beyond the scope of the submission to arbitration;

e) the composition of the Arbitral Tribunal or the arbitral procedure was not in accordance with the agreemnt by the parties, unless such agreement was in conflict with a provision of this Law from which the parties can not derogate, or, failing such agreement, was not in accordance with this Law;

f) the Court finds that the subject-matter of the dispute is not capable of settlement by arbitration under the Chilean Law, or the award is in conflict with the public policy of Chile.

The petition for setting aside may not be made after three months have elapsed from the date on which the party making the petition had received the award.


The competent Court of Appeals will place the petitions of nullity immediately in the Court Board and they will enjoy preference for their view and the Court ruling.

Once the anullment recourse against the award has been ruled, the question arises whether the resolution can be reviewed by the Supreme Court by means of a Disciplinary Recourse, taking into account parragraph 7 above. In respect of the restriction of national Ordinary Tribunals intervention during arbitration, set forth in the new Law of International Commercial Arbitration, it shall be understood, in accordance with what was said by the Chilean Constitutional Tribunal, not withstanding the directive, correctional and economical Superintendency of the Supreme Court over the tribunals nation wide. It is our opinion that the Disciplinary Recouse can not be applied in this case, due to the extraordinary character of said recourse and considering the character of “lex specialis” of Chilean Law on International Commercial Arbitration which provides that in case of conflict, its dispositions on international commercial arbitration prevail over the general dispositions of arbitration.43
11.- Recognition and enforcement of awards

This matter is regulated in Articles 35 and 36 of the Chilean Law on International Commercial Arbitration. They adopt almost literally the Convention on recognition and enforcement of awards of New York, 1958.


The scope of application of the UNCITRAL Model Law is different from the range of the New York Convention. The Model Law is applied to all awards in connection with international commercial arbitration, including the awards in the State where the recognition and enforcement is sought. On the contrary, the New York Convention applies only to foreign arbitral awards, that is, those that have not been made by the tribunal of the State where the recognition and enforcement is sought.


Any arbitral award, irrespective of the country in which it was made, shall be recognized as binding, and shall be enforced subject to the provision of Article 35 of the Chilean Law on International Commercial Arbitration.


The grounds for refusing recognition or enforcement of an arbitral award are set forth in Article 36 of the Law and shall be proved in order to reject the recognition and enforcement of the arbitral award.

CONCLUSIONS


As we can see, the new Chilean Law on International Commercial Arbitration embraces the international unity principle in arbitration regulation, based on the UNCITRAL Model Law 1985, providing a flexible regulation, based on the principle of autonomy of will of the parties.


It is important to point out that Chile has suscribed and ratified the United Nations Convention on recognition and enforcement of foreign arbitral awards, New York 1958, and the Interamerican Convention on International Commercial Arbitration, Panama 1975, which helps the efficiency of the international arbitration system in Chile.


At the same time, the inquestionable restriction in judicial intervention of Ordinary Tribunals ensures the well functioning of the international arbitral system in Chile.

In our opinion, the new Chilean Law on International Commercial Arbitration has helped Chile to become an attractive arbitral place for investors and foreign counterparts, especially in Latin American context.

JUAN EDUARDO FIGUEROA VALDÉS

Attorney at Law

Santiago, June, 2005 
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