Manchester
Journal of

International Economic Law   

Volume 3   Issue 1   2006 

ISSN 1742-3945

Editor-in-chief:
Professor Asif H Qureshi, 

University of Manchester, School of Law, UK 

Assistant Editor:

Yanpin Liao LL.M, University of Manchester
Book Review Editors:

Professor Lu Zhian, 
Fudan University, School of Law, China  

  Dr Kaiyan Kaikobad, 
Durham University, School of Law, UK

ElectronicPublications.Org

Manchester
Journal of

International Economic Law   
Advisory Board 

· Professor Raj Bhala, The University of Kansas, School of Law, USA.
· Professor Sornarajah,M, National University of Singapore, Faculty of Law, Singapore. 
· Professor Zhang Naigen, Fudan University, School of Law, China.  
· Professor Ardong Z. Chen, Fudan University, School of Law, China. 
· Professor Nohyoung Park, Korea University, College of Law, Korea. 
· Professor Peter Muchlinski, University of London, SOAS, UK.
· Professor A F M Maniruzzaman, University of Portsmouth, UK. 
· Professor Andreas R Ziegler, Faculty of Law, University of Lausanne, Switzerland.
· Judge Abdul G.Koroma, International Court of Justice, Hague, Netherlands.
· Judge Luiz Olavo Baptista, Appellate Body, WTO, Geneva, Switzerland. 
· Mr.Willie Chatsika, Technical Cooperation Division, WTO, Geneva, Switzerland.
· Dr. A. Rohan Perera, P. C, Legal Advisor, Ministry of Foreign Affairs, Colombo, Sri Lanka.   
Aims of the Journal 

The Manchester Journal of International Economic Law [MJIEL] is a peer-reviewed Journal published by Electronicpublications.org.  The aims of MJIEL are to promote:
· Independent, original and alternative perspectives to international economic relations.
· Fuller coverage of international economic relations in all its spheres.
· Development dimension in international economic relations.
Guidelines for Authors

The Journal welcomes submission of articles and reviews for consideration with a view to publication.  The normal word length for article contributions is between 4000-8000 words. Submissions should include a short abstract. 
 

Editorial Correspondence, including submissions to the Journal, should be made electronically to the Editor: MJIEL@electronicpublications.org  
For book reviews please write to: KKMJIEL@electronicpublications.org   

Printed and bound by Antony Rowe Ltd. Eastbourne UK  

ElectronicPublications.Org

A Reference Paper On Energy Services: The Best Way Forward?

Pietro Poretti and Roberto Rios-Herran(
“Nearly everything to do with international trade is controversial”

Raj Bhala (In Modern GATT Law)

“Gloria Dei vivens homo”

San Irineo (Adversus haereses)

Abstract 

The energy services sector was largely disregarded during the Uruguay Round of multilateral trade negotiations. The process of privatization and liberalization, started at the end of the 1980s, revolutionized a sector traditionally dominated by state-owned, vertically integrated companies, and de facto conferred to it a new and more global, trade dimension. After a description of the characteristics of the energy services market, the paper illustrates several issues of fundamental importance for the ongoing negotiations on energy services. Particular emphasis is placed on the absence of an appropriate classification, on the trade barriers services suppliers face when supplying energy services in foreign markets, on the level of liberalization achieved so far, and on the ongoing market access negotiations. The heart of the work is devoted to the proposal of a reference paper on energy services, largely modelled on the already existing WTO Telecommunications Reference Paper. The authors analyze the ideal content of such instrument and its potential beneficial effects on the process of further liberalization of the energy services sector. Lastly, the paper addresses the unresolved issue of reciprocity; particularly in relation to market access concessions, and the scope of the application of Art. VII GATS on mutual recognition. The authors conclude that, for the sake of increasing the attractiveness of a new instrument setting pro-competitive rules in the field of energy services, the conditional MFN approach with the inclusion of a reciprocity requirement seems to be the most appropriate among the available options.
Introduction 

The process of globalization, i.e. the integration and expansion of various domestic markets into a global market place, creates a need for the development of a uniformed regulatory framework to establish the foundations for this integration and provide for a common set of rules and principles to facilitate this process. This is the environment in which international trade exists. 
 The concept of “positive harmonization” is often used to describe this process of creating a uniform global regulatory framework on a non-discriminatory basis. Thus, liberalization of the energy markets is occurring in a legal environment of both regional and multilateral obligations. Together, the regional obligations (e.g. the European Union, The North American Free Trade Agreement) and the multilateral obligations of the WTO Agreements set out principles that provide limitations and modalities on how liberalization should take place.

In the energy services sector the issue of the creation of a uniformed regulatory framework gets more complicated than in other services sectors due to the lack of a complete classification of these services, and the lack of substantive specific commitments undertaken by most of the Members of the World Trade Organization (WTO). What are the factors that influence the creation of an energy policy in a given country? Can a sector-specific set of commitments facilitate the ongoing negotiations in the energy services area? Would this approach provide for a minimum set of standards to be followed by WTO Members willing to promote liberalization and competition in their energy sector? Can the Members undertaking liberalization commitments request reciprocity of market access commitments by other Members? These are some of the questions that come to mind when analysing the issue of the taking of liberalization commitments in the energy services sector. To try to answer them, we have structured our paper in three main sections. The first one deals with the energy services market in general, analysing the policy issues and legal elements present in the energy policy and law of most Members; the second part analysis the ongoing negotiations at the multilateral level on the classification and further liberalization of energy services; the third part contains our proposal for a reference paper on energy services. Concluding remarks are provided at the end of our paper. 
I. Energy Services Market

I.A. General Policy Issues

Although the exact contribution of energy to the productivity of industrialized countries remains a controversial topic in economic theory
, the economic importance of the global market for energy services remains undisputed.
 In this perspective, increasing demand for natural resources and energy, higher labour costs, intense competition in a global economy, the necessity to have modern infrastructure, as well as environmental and technological concerns, are some of the factors which are exercising a strong influence in the shaping of a given country’s energy law
 and policy. 

Governments have diverse reasons to condition the functioning of energy activities in their territories. Based upon their respective degree of economic development or their relative degree of external dependence vis-a vis energy imports, the priorities are given to the security of supply, to the protection of consumers, or to the control of the natural resources. In developed countries, indirect interventions, through price regulations, have been used quite frequently. However, these same premises have also justified some structural actions such as nationalisation, privatisation, mergers or liquidation of energy companies. Hence, the existing diversity among countries, and their respective preferences, gives a wide variety of energy policies.

Notwithstanding this diversity, it is possible to identify some common elements in the energy policy of the OECD countries, under the influence of the International Energy Agency (IEA), particularly after the first oil shock of 1973. These countries being heavily dependent on the international energy markets, they have progressively eliminated all barriers for the import of energy products. Therefore, their main areas of concern are now the security of supply, the economic competitiveness of the industry, the protection of consumers, and the preservation of the environment. Individually, the countries combine these factors and rank them differently according to their main priorities. Among the most preferred instruments to shape their energy policy, taxation
 has been so far the most widely used ; taxes
 being higher, as a rule, for the transportation sector than for the industrial and residential ones, and national energy prices closely follow the prices in the international markets. At the regional level, e.g. within a customs area, where there is a strong mobility of capital and labour, there is a strong motivation to harmonize taxes (and other energy policies) in order to reduce internal trade distortions, enhance welfare, and co-ordinate on a common external tariff.

At the multilateral level, the liberalisation of the energy industry was not a focus of particular attention during the Uruguay Round negotiations because of the dominance of state-owned enterprises operating mostly within home markets. This situation has changed nowadays, and the post-Uruguay Round negotiations
 cover a wide variety of activities and energy sources, as indicated in the table below:

	Exploration and production

Drilling, extraction, generation


	Storage services

Services related to decommissioning

	Construction of energy facilities

Construction and engineering

Installation of equipment

Maintenance, repair, dismantling
	Services related to networks

Transportation, transmission, distribution 

Connection services

Ancillary services



	Supply of energy

Wholesale sales of energy products

Retail sales of energy products

Trading

Brokering
	Services for final use

Energy audit

Energy management

Metering

Billing



	Scientific and technical 

Consulting services

Testing and analysis
	Other energy-related services

Real estate services

Rental and leasing


A point of increasing interest with respect to trade liberalization has been its potential impact on the environment, particularly with respect to the so-called “carbon leakage”
 effect. In this perspective, it is assumed by some that freer international trade will have a negative impact on the environment, as it will undermine the effectiveness of subglobal/partially unilateral carbon dioxide emission reduction measures. Thus, “the main effect of the assumed policy [a Kyoto protocol-like agreement] would be to redistribute output, employment, and emissions from participating to non-participating countries.”
 

This assumption is challenged among others by Kuik and Gerlagh in his highly interesting paper, “Trade Liberalization and carbon Leakage.”
 They analyze the impact of trade liberalization on CO2 emissions by considering the composition, scale and technique effects of the Uruguay Round, as well as the welfare effects of the Kyoto protocol and Freer Trade, concluding that trade liberalization does have an impact on carbon leakage, and that the technology effect is the main cause for an increased carbon leakage. Finally, they say that in general terms trade liberalization remains a welfare enhancing proposition even if there is a need to counteract its negative impacts on global emissions by using more stringent emissions reduction policies. “The gains from free trade exceed by a wide margin the potential cost of abating the extra carbon leakage.”
 

We subscribe to this latter view and believe that enhanced access to energy and efficient energy services will have a positive impact on the economic growth and development of countries, will help them to use more efficiently their energy resources to increase their comparative advantage, and will help them achieve a sustainable development of their economies.

I.B. Legal Issues


Based upon these premises, one can say that energy law has a twofold
 effect: a) industrial; and b) macroeconomic.

a)  Industrial Effect: Energy law determines a fundamental question of any commercial activity in this sector: the access to the product. When it is direct, this access may help either to penetrate a market or to consolidate a position in it. Therefore, energy law strongly influences the structure of the energy industry at the exploitation level and organises the marketing operations.

b)  Macroeconomic Effect: Energy law organises the production activities in the industry. Globally, these activities determine the quantities of products which will be introduced into a given market. Hence, the efficacy and overall importance of energy law can be measured and evaluated based upon its regulatory action over the quantity of goods produced, factor of great importance to adjust the supply and demand in a given market.


It is thus understood that the quality and quantity of investment in the energy sector of a given country will depend, to a considerable extent, upon the nature and flexibility of its energy regulations.
 Furthermore, in order to promote this investment (both national and foreign) it is necessary the presence and consolidation of a triple guaranty: i) guaranty of market stability; ii) guaranty of political character, and iii) guaranty of stability of fiscal structures. Another factor which has to be taken into consideration at all times, which also constitutes a permanent feature of energy law, is the importance of political factors, which are decisive in the making of any energy policy.


In this context, it is important to consider the basic objectives of both, the private energy enterprises and the public authorities, which will determine, to a large extent, the energy policy to be formulated, and the overall investment strategies. On the one hand, one can identify three basic objectives of the energy enterprises: the rate of return of their investment, a direct access to the product being exploited, and the stability of their contractual relationships. On the other hand, governments would like to develop their infrastructure, acquire state-of-the-art technology, secure the supply for the internal market, increase their managerial know-how, open new markets and promote business, and receive new investments. These aspects are of a particular interest, for example, to the electricity industry due to the role that technological innovation plays in it, and due to the fact that electricity cannot be kept in stocks and therefore its supply must be adapted immediately, considering a diversity of production costs, to a fluctuating demand which is also influenced by a diversity of tariffs.


The scope of any energy policy then will vary from country to country, as a result of a particular country’s energy potential and bargaining position, as well as the political will of the authorities to open and de-regulate their business activities. Economic protectionism leads to economic decline, this is a lesson that hardly anyone in the political environment can afford to ignore. This is also a fact that is influencing the regulatory framework for business activities in many countries, and their policies.


Another factor which has a significant influence on the institutional model of a given country, and consequently upon its energy policy, is how it is placed in the international economic system. This is the case because the nature of political relations with other countries does have an influence on the local power structure and on the autonomy of the State. Additionally, the type of established economic liens with the international system determines, to a considerable extent, the type of economic development which has taken place in that particular country, fact that conditions the evolution of the state model. Hence, the placement in the international economic system of a particular country will depend upon four main factors: a) the international division of labour; b) the size of the internal market; c) the level of the country’s economic development; and d) the country’s geopolitical importance.


All these factors will have a strong influence in the determination of a given country’s energy policy, and will shape the nature and type of investment that will be made. In this perspective, the term investment means the use, creation or acquisition of capital. Therefore, one can generally define it as the acquisition of goods which will produce benefits in future periods. Decisions concerning investment will thus reflect the expectations of the investor vis-à-vis uncertain events. To any investment then, it is associated a degree of risk. Nowadays in the energy sector, one can see that a rather economic conception has replaced the traditional notion of direct investment: it reflects a desired contribution- the association, to a varying degree, between the public entities and the private investor, which will consolidate the national economy.


The national energy price systems reflect either indirectly, through the different tariffs of the enterprises, or directly, through the tax structure,
 the State energy preferences. These preferences are also shown in the various applicable rules and regulations, the financing of projects, the scope of research, etc. As a whole, any energy policy will cover aspects such as the security of supply and the economic competitiveness of the industry, the management of natural resources, the protection of consumers, and the consideration of externalities.
 

Network industries in general, are hardly the most ideal places where one can find strong competition among the different participants. In effect, fixed infrastructures such as pipelines and electricity networks react very strongly to economies of scale, fact which partially explains that, relatively, they are not compatible with a situation of normal competition between enterprises because this may lead either to a waste of resources due to overlapping activities, or to the monopolisation of the industry.


In order to solve the problem, State authorities were compelled to closely control and supervise the operation and development of this particular type of industry. The most widespread governmental practice in this respect has been the introduction of the legal regime of the so called public service concession.
 Hence, in network industries the grant by the state of exclusive rights and privileges to a private party, constitutes in fact an authorisation for a territorial monopoly. In exchange for these privileges, the private party submit its tariffs and investments to the control and approval of the public authorities. The concept of natural monopolies
  has been sometimes used to refer to this kind of industries. 

 The use of public service concessions in the industry has provoked some administrative structural consequences for the public authorities. In effect, governments have set up administrative supervisory agencies in order to control network industries. In this context, the main objective of the regulatory agencies is then to avoid a prejudice to the consumers which may result from an abuse of the monopolistic position of the energy enterprises; thus the need to have transparent public tariffs. For these reasons, the energy enterprises must negotiate the prices for energy with these regulatory authorities. In some other cases, the whole industry has been nationalised (e.g. EDF in France, CFE in Mexico, ENEL in Italy), and the main objective in fixing the tariffs for energy, has been either to control inflation or to defend the competitiveness of heavy industries. 

Monopolies however, tend to produce a waste of resources, and other counterproductive effects, which negatively affect the overall structure of costs in the industry. Governments will try to solve this problem through subsidies, which can only lead to the preservation of inefficiencies. What is needed then, to avoid this situation, is the presence of enterprises with modern structures, increase competition among the producers feeding the networks, and flexibility in the setting of retail tariffs and prices.
 

I.C. Liberalization - Privatization

The energy sector has been dominated in many jurisdictions by public monopolies and vertically integrated utilities. Internationally, there is a growing trend towards allowing more private sector involvement in the sector to incorporate free market disciplines and efficiency, which is transforming substantially the structure of the energy industry. It is important to point out that liberalization also involves a high degree of regulation, particularly as a result of the significance of the energy sector for national economies, and the public interest. Therefore, liberalization will have to deal with the elimination of trade barriers with a negative effect on competition and market access, and the putting in place of the necessary regulatory framework to ensure the orderly functioning of markets and the pursuit of legitimate policy objectives. The degree and type of private sector involvement varies from country to country as a result of different economic and political factors.

It is, however, possible to identify three main factors common to most countries which create a need for private sector involvement: the amount of investment required, which exceeds the capacities of governments and multinational institutions; the lack of public resources to manage the infrastructure development; and the belief that private companies operating in a competitive environment can generate more efficiencies than public companies.
 More importantly, this process of privatization and introduction of competition
 in the sector has resulted in the identification of activities that can be conceptualized as “energy services” (more than 30 types of different services) which are different from “energy goods” and thus create commercial opportunities internationally for private operators, and grounds for negotiating market access issues for these operators at the multilateral level.


Additionally, trade liberalization in the energy industry at the multilateral level has several efficiency-based incentives for countries to engage in this process, such as improved competitiveness and the realisation of comparative advantage through product and services specialisation; technology spillovers, improved consumer welfare resulting from an overall reduction in cost and expanded choices of goods and services, and increased Foreign Direct Investment.
 However, when countries engage in this process of deregulation-privatization of their energy sectors, they also need to implement domestically major regulatory changes in their national legislation to prevent the existing players in those markets from controlling the transmission and distribution networks, such that they will not unduly exercise their market power and thus nullify the efforts to liberalize the industry. Major changes in the domestic regulatory and incentive framework are therefore necessary if countries want to avail themselves of the benefits of trade liberalization.


In this perspective, it is possible to identify some impediments to trade, which need to be addressed if the potential benefits deriving from liberalization – privatization of the energy services industry are to be fully achieved. Among these impediments
, we can mention:

· Poor transparency

· Specific labour requirements

· Joint-venture requirements

· Limitations on foreign investment

· Technology transfer requirements

An additional impediment to further liberalization of trade in energy services at the multilateral level is constituted by the issue of their definition and classification, which is the subject of ongoing negotiations and proposals.
 The current fragmented and non-exhaustive classification of the energy services creates several important market access problems, due to the interrelated nature of the energy activities. Effective market access requires scheduling market access commitments for specific services and related areas.



These trade impediments are addressed by some principles contained in various articles of the General Agreement on Trade in Services (GATS), such as:

· Article II Most Favoured Nation Treatment

· Article III Transparency, with respect to the prompt publication of all relevant measures affecting trade in energy services

· Article VI Domestic Regulation, which indicates that all measures of general application having an effect on trade in services shall be administered in a reasonable, objective and impartial manner.

· Article VII recognition, with respect to the standards and criteria to be used for the authorization, licensing or certification of services suppliers.

· Article VIII Monopolies and Exclusive Service Suppliers, which regulates the behaviour of such entities and prevent them from abusing their monopoly position.

· Article IX Business Practices, which provide for the entering into consultations with a view to eliminating practices that may restrain competition and affect trade in services.

· Article XVI Market Access, which provide for the progressive elimination of limitations to market access such as limitations on foreign capital participation, the total number of natural persons employed, the number of specific service suppliers and the total value of transactions, or the requirement to use a specific type of legal entity or joint venture.

· Article XVII National Treatment, which provides for the same level of treatment for domestic and foreign services and service suppliers.

An important area that has been left out of the scope of application of the GATS is the area of government procurement
. In this respect, Article XIII of the agreement indicates that, “articles II, XVI and XVII shall not apply to laws, regulations or requirements governing the procurement by governmental agencies of services purchased for governmental purposes.”


The GATS main characteristics, i.e. global in scope since it applies to all measures affecting trade in services (the sectors of services covered by the GATS is “in principle universal.”)
, and its emphasis on progressive liberalization provide an effective framework at the multilateral level for negotiating further liberalization of trade in energy services. In fact, “present specific commitments and the future market access negotiations open an opportunity for services providers to penetrate the world market in a variety of services sectors.”
 Let us analyze in more detail the issues of definition and classification of energy services within the GATS framework.

II. Energy Services: Classification and Ongoing Negotiations on Further Liberalization

II.A. The Sometimes Difficult Distinction Between Energy Services and Energy Goods
When analyzing issues in the area of energy services, one must first consider the meaning of services in relation to energy. This is typically not the case with other service sectors (e.g. telecommunication, distribution or financial services). How does one explain such incertitude? The reasons are multiple and closely interrelated.

First, the energy sector comprises both goods and services. Sources of energy, like coal, petroleum and natural gas, are traditionally perceived as goods, with their own entry in the World Customs Organization (WCO) Harmonized System Nomenclature (HS).
 The means by which the GATT, since its entry into force in 1948, dealt with oil (arguably the most important source of energy) has certainly contributed to the aura of ambiguity surrounding the relationship between the multilateral trading system and energy. Despite being a commodity, the GATT/WTO jurisprudence only contains two petroleum-related cases fully litigated to the end.
 This approach, arguably a gentlemen’s agreement between the parties concerned, has been explained with the strategic importance of petroleum. Further, the main petroleum exporting countries were not GATT Contracting Parties.
 The petroleum shocks of the 1970s did not significantly alter that situation. As a result, the Uruguay Round of multilateral trade negotiations generally had limited impact on tariffs on crude oil either, reflecting the fact that import policies for petroleum products are primarily determined by the energy needs of a country. 

A second aspect that led to confusion on the meaning of the term energy services can be found in the structure of the energy market, which was predominant until the late 1990s. State-owned, vertically-integrated utilities, which were engaged in all energy-related activities, largely prevented the commercialization of energy services. Most functions were performed in-house by energy companies that controlled the whole production and distribution chain. As a consequence, the energy sources and the services necessary to their transport and distribution, were not distinguishable. The development of the energy market structure toward privatization and liberalization contributed to “free” many economic activities that are now considered as independent services related to energy production, transport or distribution.
 Opening energy markets also allowed new services, which had not existed within integrated monopolies and in the absence of an effective consumer choice, to emerge (e.g. demand management supply, brokerage and futures trading).
 

Third, the absence of a clear classification of energy services contributes to increased uncertainty on what has to be considered as an energy service. This aspect, as well as the second one, mentioned supra, will be discussed, in detail, in separate sections of this work. At this stage, we will limit our analysis to the first aspect, and attempt to distinguish energy goods from energy services. 

This analysis goes beyond the scope of a pure academic exercise. It is only on the base of the result of such an assessment that it will be possible to determine with a satisfying degree of certitude the multilateral instrument applicable to a given measure. Indeed, since 1995, the date of entry into force of the results of the Uruguay Round of multilateral trade negotiations, measures affecting trade in goods are covered by the GATT and other WTO Rules governing trade in goods, while those affecting trade in services are covered by the GATS Agreement
.

II.B. An Attempt to Define Energy Services

What is a service within the meaning of the GATS agreement? The GATS Agreement does not contain any definition of service, but merely sets forth four modes through which services can be supplied.
 Thus, an official definition of services does not exist. It is, however, generally accepted that the term “services” covers such a broad spectrum of activities that it is hard to define even using non-legal terminology. However, common characteristics of the term services have been agreed upon: invisibility, intangibility and un-storability. The latter often requires proximity between the supplier and the consumer as a conditio sine qua non for the supply of many services.
 More simply stated, services are described as “anything you can’t drop on your foot.”

Based upon such characteristics, it seems appropriate to conclude that, since a piece of coal or a barrel of oil can easily be touched, stored and cause serious damages when dropped on someone’s foot, they all constitute goods, more precisely “energy goods.” The same can be said for natural gas, in particular, under a liquefied form (Liquefied Natural Gas, LNG), which can be stored and transported.

There is disagreement, however, over the classification of particular activities involved in the energy chain from production to distribution. While it seems commonly accepted that the transmission and distribution of energy are services, therefore falling within the scope of the GATS, Members do not agree upon how to define activities related to energy production, like liquefaction and regasification of natural gas,
 or the operation of power generating equipment and coal and crude oil refining, reforming, and purification services. These activities are seen by some countries as necessary for the production process of energy, and are, therefore, considered as not independent from the production process.
 Other countries, on the contrary, rigorously distinguish between energy products and services within the complex energy value added chain, and, therefore, consider such activities as independent services.
 

Electric power is quite explicative of the differing positions Member have, regarding classification of energy as goods or services. It is a matter of fact that electricity is a less “physical” energy source than coal or oil and cannot be stored, and that the total demand and supply (or, in more technical words, “generation”) must be matched moment by moment. This is reflected in the Harmonized System, where electrical energy can be found in the same chapter with the other energy sources mentioned supra, but, and that is a difference, only as an “optional heading”.
 Documents reporting on the negotiations that led to the adoption of the GATT Agreement show that electric power was not considered as a commodity by most participants and, therefore, remained outside of the scope of the Agreement.
 As illustrated supra, such an approach can be explained by the fact that electricity can hardly be stored and traded across the borders like other forms of energy without accepting huge networks construction costs.
 During the decades following the entry into force of the GATT, however, most Contracting Parties started considering electricity as a commodity and bound themselves in their tariffs schedules. The European Communities, for instance, have constantly considered trade in electricity as falling under the rules regulating the free trade of goods (Art. 28-31 ECT) and not under those disciplining the freedom to provide services (Art. 49-55 ECT). Such an approach is based on the interpretation of the fundamental definition of good elaborated in the Commission v. Italy case,
 and by the practical application of the provision on the free circulation of trade in goods to electricity made by the European Court of Justice (ECJ) in the Costa-Enel case.
 With regards to the classification of electricity, the ECJ took an even clearer position during recent disputes. In the Almelo case, the ECJ stated that “in community law, and indeed in the national laws of the Members States, it is accepted that electricity constitutes a good within the meaning of Art 30 (now Art. 28) of the Treaty.”
 In support of its conclusion, the Court referred to the above-mentioned Costa-Enel case as well as to the inclusion of electricity in the Community’s tariff’s nomenclature (CN 27.16). During the last two decades, the ECJ case-law also shows resoluteness in considering activities necessary for the transmission and distribution of electricity as means, necessary for supplying users with goods, within the meaning of the EC Treaty and, therefore, not subject to the provisions on the free movement of services.
 

As we can see, defining energy services is not immediate. However, despite the absence of a clear, official classification of energy services, attempts have been made to differentiate among various activities in the energy value-added chain. Venezuela, for instance, suggests considering all services traded in relation to all energy sources, both acquired and offered by the energy industry. Further distinction is made between “upstream” and “downstream” energy services.
 The first group of services comprises technical services for discovering and developing energy resources (e.g. geological exploration, drilling, logging, well testing and wire line services, completion and cementing services and production services). The so-called “downstream” energy services are defined in the Venezuelan proposal as technical services for design, construction, operation and maintenance of energy facilities and networks. Among this second class of energy services, we find design and construction of facilities to produce, transform and supply energy; operation, management and maintenance of energy facilities; operation, management and maintenance of energy networks including transportation, transmission and distribution of energy; decommissioning, waste management, environmental protection; wholesale marketing and retail supply of energy.
 Other possible distinctions are made between “core” and “related” energy services. “Core” energy services usually include: transport, transmission and distribution. Energy related services, on the contrary, are those activities that, despite their relevance, are not exclusive of the energy sector. In this category are services such as engineering, construction, management consultancy, environmental, education, financial and distribution services.
 

To conclude, several elements illustrated in this section (in primis, the absence of a definition of services in the GATS Agreement itself) highlight the persisting lack of clarity on what is considered as energy services. More clarity may certainly be achieved through a detailed classification, aiming to disaggregate the energy value-added chain as much as possible. This issue will be addressed infra.

II.C. The Multilateral Legal Framework Applicable to Energy Services: The General Agreement on Trade in Services

The GATS Agreement entered into force in 1995 as a result of the Uruguay Round of multilateral negotiations. This Agreement, arguably one of the major achievements of the Negotiating Round, considerably broadened the areas covered by multilateral trading framework, previously limited to goods.

As mentioned earlier, the GATS does not contain a definition of services. Art. I para. 2 merely sets forth four different modes trough which services can be supplied:

1-Cross border supply, i.e. the supply of a service from the territory of one Member into the territory of any other Member.

2-Consumption abroad, i.e. the supply of a service in the territory of one Member to the service consumer of any other Member.

3-Commercial presence, i.e. the supply of a service by a service supplier of one Member, through commercial presence in the territory of any other Member. 

4-Presence of natural persons, i.e. the supply of a service by a service supplier of one Member, through presence of natural persons of a Member in the territory of any other Member.

Even if the four modes of supply largely differ, they should not be recognized as completely unrelated. On the contrary, a service often needs to be supplied through more than one mode. For example, a service supplied through commercial presence may, subsequently require professionals to direct the activities on the ground. Further, schedules of specific commitments contribute to link the different modes of supply. For instance, as reported infra, Croatia requires foreign companies, willing to supply services incidental to energy distribution through cross-border supply, to establish commercial presence in order to access Croatia’s domestic market.
 The schedule of specific commitments of Turkey contains a similar request for services incidental to mining.
 
Of the four modes of supply, only three are of direct relevance to trade in energy services. Mode 2 of supply (consumption abroad) mainly involves the consumption of energy services by consumers travelling to the country of the supplier in the context of consumption of other services, such as tourism and education. Other situations, involving consumption abroad of energy services, can be individuated in relation to the repair of aircrafts or ships occurring outside of the country of the owner of the ship or aircraft respectively. None of these activities, however, raise particular questions from a regulatory point of view (both tourists and students are usually allowed to consume energy services during their stay in a foreign country), and are economically less relevant. We will, therefore, not specifically consider mode 2 of supply in the rest of this analysis. 

Mode 1 of supply (cross-border supply) covers the situations under which energy services are supplied, without the need for the supplier to be physically present in the country of the consumer. This is typical of electric power transmission, cross-border transit, or interconnection rights associated with oil and natural gas pipelines. Geographical obstacles, partially overcome due to the huge construction costs of transmission networks (in particular, submarine pipelines), largely limit cross border supply of energy to contiguous countries. Examples of existing networks (in North America, between Canada and the US, and in Europe, between Russia and the EU Member States), as well as current developments in South America (between Venezuela and Brazil for electrical power and between Chile and Argentina for electric power) and in Africa (between Kenya, Uganda and Tanzania), confirm the central role played by the significance of proximity between supplier and consumer.
 On the contrary, energy services that can be supplied through electronic means (e.g. data management and analysis, research and development and an array of services related to the wholesale and retail supply of energy such as trading, brokering, clearing and settlement activities), do not suffer from natural obstacles (e.g. seas, oceans, mountains) or excessive distance, and largely benefit from the technological progress (Internet).

Statistics show that mode 3 of supply (commercial presence) is the economically most relevant mode of supply.
 Even in the absence of precise data, the same can be inferred in relation to energy services. The establishment of a branch or subsidiary in a foreign country is often the most efficient and sometimes necessary way to supply energy services.
 This is the case in activities such as design, engineering and construction of energy networks and successive necessary monitoring activities. GATS commitments under mode 3 of supply provide a signal of policy stability and intent to potential foreign investors, thus, giving them an edge as they seek to attract foreign capital. 

Mode 4 of supply (movement of natural persons) covers the entry and visit of physical persons providing energy services (e.g. managers, consultants and technicians). Statistics clearly indicate that mode 4 has the lowest level of liberalization.
 The reason (justified or not) for such a low level of commitments can mainly be explained by the close link between temporary stay of natural persons and traditionally highly sensitive issues related to immigration policies and unemployment.
 Where market access has been extended to mode 4, this extension often benefits skilled labour forces, in connection to commitments undertaken on mode 3 of supply (the so-called intra-corporate transfers), or senior executives and other specialists not available on the domestic labour market. The temporary length of stay of low skilled workers remains largely uncommitted.
 Energy services are not an exception to that principle. 

II.D. Regional Integration and Trade in Energy.

In conjunction to efforts made at the multilateral level, there have also been attempts to liberalize energy trade at the regional level, in the form of regional trade agreements or working groups exploring the possibility to closely cooperate in the field.  Behind such sectoral regional integration processes we find the perceived importance of securing access to energy resources (oil and natural gas, in particular).

Energy services, however, largely remain outside of the scope of such agreements (e.g. in the case of the Energy Charter Treaty) or, where signatories did not opt for a complete carve-out, they fall within the scope of unspecific rules. In the following section we provide a brief description of the most representative examples. 

NAFTA

It is not an exaggeration to state that the North American economic integration process was (also) driven by major interest groups in the energy sector. Securing access to important energy resources was a primary objective for the United States, during the negotiations that led first to the conclusion of the Canada-United States Free Trade Agreement (CAFTA) in 1989, and successively to its enlargement to Mexico through the North American Free Trade Agreement (NAFTA) in 1994. Chapter 6 of NAFTA deals with energy and basic petrochemicals. The FTA and then NAFTA can in many aspects, be considered as predecessors of the GATS. Indeed, at a time when the multilateral framework only covered international trade in goods, they provided for extension of some GATT obligations to services trade. Chapter 12 of NAFTA deals with cross border supply of services. Among the obligations that have been transposed into the services dimension, one may find the cornerstones of the multilateral trading systems: national treatment (Article 1202) and Most Favoured Nation (1203). It is interesting to observe that, although Chapter 6 belongs to Part 2 of the Agreement deals with trade in goods, it nevertheless applies to measures relating to energy and basic petrochemical goods originating in the territories of the Parties. 

The negative (or “top-down”) scheduling technique chosen by the NAFTA Members permits the avoidance of the tedious classification problems affecting trade in services under the GATS Agreement, in particular, trade in energy services, as will be addressed infra.
 Under the NAFTA negative approach, Members have to grant market access and national treatment to foreign services and foreign services suppliers, unless such terms are specifically reserved in their own schedule of specific commitments. However, important carve-outs limit the liberalizing effects of chapter 12. 

Energy Charter Treaty 

The roots of the Energy Charter Treaty (ECT), signed in 1994,
 are reflected in political concern over the collapse of the Soviet Union at the beginning of the 1990s.
 Thereby, the Treaty aims to strengthen the rule of law on energy issues, by establishing a level playing field of rules to be observed by Signatories in the field of foreign energy investments, trade in energy materials, freedom of transit through pipeline and grids, and establishes a mechanism for the resolution of state to state and investor to state disputes. 

The ECT trade provisions were initially based on the GATT’s trade regime and subsequently adapted in 1998, in order to bring them into line with the rules and practices of the WTO.
 Alongside the common principles of non-discrimination, transparency, and commitment to progressive liberalization, the 1998 trade amendment expands the Treaty’s scope to energy-related equipment and sets out a mechanism for the introduction of a legally binding standstill on customs duties and charges for energy-related imports and exports.
 With regard to energy services, the ECT excludes the application of the provision contained in the GATS Agreement. It is, however, worth noting that the ECT’s investment regime and the definition of “Economic Activity in the Energy Sector” include energy services as well.
 

Other regional integration agreements

The Association of Southeast Asian Nations (ASEAN)
 also promoted several initiatives in the field of energy cooperation. Among them are: the Agreement on Energy Cooperation (1986), the Agreement on Petroleum Security (1986), and a Medium-Term Programme for Action on Energy Cooperation (1995-1999). The most ambitious plan, however, is the ASEAN Plan for Energy Cooperation (1999-present). This plan aims to realize an ASEAN power-grid and a TRANS-ASEAN gas pipeline, to promote coal and clean energy coal technology and energy efficiency and coordination, to develop new and renewable energies, and to carry out energy policy and environmental analysis. The coordination of the different ASEAN’s specialist organizations, for the purpose of implementing these objectives, is left to the 1999-created ASEAN Centre for Energy (ACE).
 Cooperation in the field of energy is also taking place within the Asia-Pacific Economic Cooperation (APEC). This forum, created in 1989, differs from the other examples of regional integration mentioned earlier, since its does not have a founding treaty nor a finite list of binding obligations. In 1990, APEC created the Energy Working Group (EWG), managed by Australia.
 The EWG primarily aims to facilitate energy trade and investment and to ensure that energy contributes to the economic, social and environmental enhancement of the APEC community. Among the goals of the Energy Action Programme we find the commitment to reduce regulatory, institutional and procedural impediments to trade and investment in energy infrastructures, products and services.
 

II.E. Major Obstacles to the Supply of Energy Services

Trade barriers to the supply of energy services can be divided into two groups.  The first group consists of traditional barriers, which suppliers face, when supplying a service in foreign markets. A second group is made up of specific barriers typically encountered by international energy services providers. 

The following table summarizes both groups of barriers, and divides them by mode of supply: 

	Mode of supply
	General 
	Specific

	Mode 1
	Need to have a local professional certify the legal, engineering or consultancy work provided from abroad.
	Limited access to the transmission grid, limited transit rights, unfair or non-transparent transmission fees, cross-border trading of energy subject to commercial presence, and limitations on the cross-border transfer of capital to finance energy-related transactions, restrictions on the entry of equipment and tools needed for production or maintenance services.

Examples found in the WTO Members schedules of specific commitments: 

Cambodia – for pipeline transport of fuels services must be provided through a contract of concession granted by the State on a case by case basis
Côte d’Ivoire – for services incidental to energy distribution, energy generation enterprises must receive government approval. The criteria that must be satisfied in order to obtain approval may include the preferential use of local services if available under conditions of quality, price and delivery equivalent to those for like products of foreign origin and the employment and training of local executives and supervisors
Croatia – for services related to energy distribution, links mode 1 of supply to mode 3, commercial presence required to access the market
Turkey – for services related to mining, links mode 1 of supply to mode 3, commercial presence required to access the market 

	Mode 3
	Limitations on foreign share, nationality requirement for top officials and/or for the majority of the directors, limited possibilities for foreigners to use courts in the event of disputes with local partners, limitations on foreign ownership of facilities or land, preference for local firms, and public procurement rules. Opaque, discriminatory and arbitrary technical regulations and other requirements. 
	Difficulties in gaining uncontrolled access, at a competitive price, to transmission and distribution networks and other essential infrastructure, due to pre-existing exclusive rights and monopolies or integrated incumbents. Opaque, discriminatory and arbitrary rules on authorization and tendering procedures for the construction and operation of new extraction, generation and transport capacity. Costly public services obligations on foreign firms not required to comparable domestic suppliers. 

Examples found in the WTO Members schedules of specific commitments: 

Sierra Leone – for pipeline transport of fuels and services incidental to energy distribution, foreign service providers are permitted to establish service companies or institutions with Sierra Leonean partners in the form of joint ventures.

Thailand – for services related to mining Foreign equity participation must not exceed 49 per cent of the registered capital; and the number of foreign shareholders must be less than half of the total number of shareholders of the company concerned.

Nepal – for mining and pipeline transport of fuel none, except only through incorporation in Nepal and with maximum foreign equity capital of 51 per cent

	Mode 4
	Difficulties in obtaining visas and work permits, non-recognition of professional qualifications obtained abroad, request of passing local examinations, time limitations on the presence of foreign experts, prohibition of services provided by self-employed persons, and economic needs tests.
	

	Source: adapted from Zarrilli, Simonetta “Managing Request-Offer Negotiations under the GATS: The Case of Energy Services,” UNCTAD/DITC/TNCD/2003/5, 23 May 2003


As illustrated in the table, typical restrictions to energy services suppliers largely reflect the network dependent character of most international trade in the energy sector. This aspect, as we will analyze infra, is not exclusive to the energy sector, but is also a fundamental characteristic of telecommunications, thus, allowing many comparisons between the two sectors.
 On the contrary, barriers to energy services, whose supply is not necessarily dependent to networks, do not differ from those that usually create obstacles to the international trade of services through modes 1, 3 and 4. 

II.F. Ongoing Negotiations: Classification and Further Liberalization

Negotiations on energy services focus on two main issues: further liberalization, as mandated by Art. XIX GATS and an attempt to give energy services a more relevant place than they currently hold in the W/120 classification list. We argue that the two issues are closely related: failure to make relevant progress in classification of energy services constitutes an obstacle to their further liberalization.
 In order to permit a better understanding of the problem at hand, we decided to start with the analysis of the current classification of energy services and with the proposals for reform tabled so far, aiming to introduce a more detailed and comprehensive classification system. 

Classification 

A unique classification that must be used by all Members in the context of GATS negotiations does not exist. However, in order to facilitate negotiations during the Uruguay Round, the GATT Secretariat designed the “Services Sectoral Classification List.” This instrument, circulated in 1991 as document MTN/GNS/W/120 (hereafter simply “W/120”), is based on the Provisional Central Product Classification of the United Nations of 1991 (also referred to as “provisional CPC”
), and contains twelve broadly defined sectors and some 160 sub-sectors.
 The W/120 does not have a legal binding character. WTO Members have the discretion to use the document or not, when drafting their schedules of specific commitments. In practice, however, and as highlighted by the tables reported below, about 90 per cent of the schedules refer totally, or in part, to the W/120 and to the CPC codes.
 However, it is a fact that the W/120 classification list does not necessarily fit the needs of the complex negotiating activity. Discontent with the current classification is widespread and concerns many services sectors. Negotiations on classification issues have taken place, within the Committee on Specific Commitments (CSC), since 1997.
 Such negotiations, however, have not yet yielded positive results.

There are multiple reasons why major reforms in the W/120 classification list should take place. First, the document is largely outdated, having been drafted at the beginning of the 1990s. The Technical progress and radical changes occurred in the meanwhile in the market structure of several service sectors largely rendered the W/120 classification list obsolete. Despite the fact that the CPC was updated twice to cover the evolution of services since the end of the Uruguay Round
, WTO Members have not agreed on a modification to the W/120. As a result, the list does not capture many “newly created services,” the supply of which has been made possible by  technological progress. The high level of aggregation (160 sub-sectors only, compared to the 6-digit level 5019 different entries of the Harmonized System Classification) limits the precision of the current classification system and creates confusion between new services and services that simply are not identified in the W/120 classification list. An additional aspect, which contributes to increase the inadequacy of the current classification scheme, is the positive scheduling approach. Services are only covered unambiguously when they can be clearly identified, under an existing sectoral classification, for which commitments have been made. The recent US-Antigua dispute, regarding online gambling, confirmed such ambiguities and increased the insecurity among WTO Members on the real extent of their commitments.
 

As we can see, classification is a widespread problem and is certainly not exclusively related to energy.
 However, a combination of elements leaves the energy sector particularly worse off. As mentioned earlier, energy services do not constitute an independent entry in the W/120 Services Classification List.
 The W/120 merely contains references to three activities related to energy:

· Services incidental to mining (Other business services, 1(F) (h)) 

· Services incidental to energy distribution (Other business services, 1(F) (j)) 

· Pipeline transportation of fuels (Transport services, 11(G) (a)). 

Due to the above-mentioned structure of the market predominant during the Uruguay Round, energy services are absent among the 12 sectors listed in the W/120 document. Since the commercialization of energy services was largely prevented by state-owned, vertically integrated utilities, engaged in all energy-related activities, negotiators were not particularly interested in investing resources in this field. The Uruguay Round negotiating history illustrates that energy, unlike other services sectors, was not subject to specific examination during the multilateral negotiations that led to the adoption of the General Agreement on Trade in Services.
 Consequentially, while classification issues in most other services sectors mainly consist of the natural and unavoidable problem of having to continually “catch up” with technological development; in the field of energy; Members must still discuss a basic, classification scheme.

Several activities related to energy can be individuated under other services sectors, such as distribution, construction, engineering and consulting, business services (technical testing and analysis services, related scientific and technical consulting services, and maintenance and repair of equipment).
 Some Members referred to energy when entering into commitments in such sectors, either to confirm the fact that their commitments extends to such activities, or to explicitly carve them out from the coverage of their commitments.
 The number of Members that did this, however, remains isolated, and the question of how to consider the large array of activities related to energy (and potentially falling under other services), has yet to be answered.
 Updating the W/120 classification from the 2002 revised CPC 1.1 would certainly contribute to increase the level of disaggregation and, consequently, the precision of this instrument. In this regard, it seems appropriate to mention the example of subclass 88700 of the provisional CPC classification (Services incidental to energy distribution). While the provisional classification does not further disaggregate it, the 2002 revised CPC 1.1 divides subclass 88700 in the following activities: electricity transmission services (86311); electricity distribution services (86312)
; gas distribution services through mains (86320); water distribution services through mains (86330); and steam and hot water distribution services through mains (86340). 

It is not clear from the text of the GATS Agreement how to handle activities related to the supply of a given service. Consider, for instance, a Member who has made full market access commitment under services incidental to energy distribution. As stated supra, the CPC provisional classification correspondent heading that can be found in the W/120 document is 88700, and the CPC provisional classification list does not provide any further explanation of what is exactly meant to be covered by services incidental to energy distribution. 

If we look at the GATS agreement, we notice an evident contradiction between Art. XXVIII (b) and footnote 9 to Art. XVI para. 2 lit. c. The first provision states that “supply of a service" includes the production, distribution, marketing, sales and delivery of a service.” If applied to the above-mentioned example, we will have to conclude that those Members, who committed full market access in services incidental to energy distribution, will also be obliged to grant market access in another large array of activities related to energy distribution, such as those necessary for the production (e.g. exploration, drilling, engineering and construction) the wholesale and retail trade of energy. Footnote 9 to Article XVI para. 2 lit.c. can be considered the antithesis of this broad interpretation. It reads “GATS Art. XVI para. 2 does not cover measures which limit the inputs for the supply of services.” This second approach, supported by the Negotiating Guidelines agreed by the WTO Members emphasizing the fact that “(…) market access and national treatment commitments (…) do not imply a right for the supplier of a committed service to supply uncommitted services which are inputs to the committed sector” seems to be predominant.

The advantages of having a more comprehensive and disaggregated classification of energy services are multiple.  Besides increasing the level of precision of tabled requests and offers, it would permit determining the value of existing commitments in energy related services.  Speaking a common language covering many services that did not exist at the time that the W/120 was drafted (in particular online supplied services) and all of those activities “freed” after the major market structure changes occurred at the end of the 1990s, would provide overall benefits to the complex request-offer negotiations
In conjunction with these foreseeable benefits, however, is the existence of commitments made on the base of the W/120 classification list, which seems to constitute a major obstacle to reforms of the classification system. What effect would a new classification have on the existing commitments? Since the commitments inscribed in the Members’ schedules are an integral part of the GATS Agreement and have, therefore, a legally binding character, great care must be used, in order to not alter the balance of rights and obligations negotiated during the Uruguay Round.
 The low level of existing commitments in energy services, however, could facilitate this exercise if compared to other, highly committed sectors and thus limit the possible repercussions on existing scheduled commitments. 

Specific discourse on the classification of energy services first took place in 1998, during the information exchange programme, and was mandated in preparation of the start of the GATS 2000 negotiations.
 Presently, several proposals have been tabled, aiming at identifying energy services as a separate sector, rather than a group of sub-sectors covered by other services sectors. The following is a brief overview of some of these various initiatives.

The US proposal, submitted in 2000, identifies a comprehensive list of activities involved in the entire chain of energy services that could then be used as a basis for developing a model schedule for the energy services sector
. The energy sector is, therefore, divided between (a) activities related to the development and redevelopment of the energy resource, (b) activities related to the construction and operation of an energy facility, (c) activities related to energy networks, (d) activities related to wholesale markets in energy, and (e) activities related to the retail supply of energy. The US stress the importance of filling the existing gap between the way energy services are addressed in the W/120 and the way energy markets currently operate. Also addressed, is the problem of considering a number of specific services that are not included in the W/120 classification and permit a more complete liberalization. This latter aspect is of particular relevance to the energy sector, characterized by a chain of interrelated activities; therefore, non-liberalization in some of these activities could easily impair the value of other commitments.
 As stated above, clarity in scheduling energy services commitments can be better achieved through the development of a model schedule for services commitments for the energy sector.
 

The Indonesian proposal on classification of energy services was first submitted in November 2003. A second, revised classification was circulated one year later, in November 2004, and contains the comments received by other WTO Members.
 The classification proposed by Indonesia is extremely detailed so as to cover the full scope of energy services, and reflects the current commercial reality of the energy sector. It is split into five main classifications: (a) Upstream energy services, non renewable energy resources, oil, gas, coal and geothermal), (b) Upstream energy services renewable energy resources (wind, solar, wave, tidal, current hydroelectric, biomass, etc.), (c) Downstream energy services, (d) energy commercialization services, (e) professional services, and (f) other energy services, broken down to a 6-digit level, for a total of more than 250 listed activities. 

Venezuela shares some of the views contained in the Indonesian proposal.
 Both are based on commercial reality of energy services and energy related services
, and contain a highly disaggregated list of activities. Energy and energy related services are divided into two principal categories: upstream and downstream services. In the former category, are supposedly all of the activities required to find and produce the resources (meaning services for discovering and developing energy sources); whereas downstream services define those activities necessary to transform, transport, distribute and the energy after the resource has been made available (meaning services for design, construction, operation and maintenance of energy facilities, including networks). Two remaining categories, which complete the Venezuelan classification proposal, are “services for the commercialization of energy services” and “other energy services.”

Additional inputs to a review of the current classification of energy service came from Cuba
, Japan
, the European Union
 and Norway. The latter, in particular, submitted a checklist aimed to facilitate the negotiators’ work and to launch further discussion on classification.
 

One could easily conclude that the limited number of proposals submitted so far is indicative of the lack of interest most Members have on a new classification of energy services. However, this has to be compared to the number of proposal on classification tabled in other services sectors. Such comparison shows that energy services are one of the major areas where classification issues have appeared, a fact that can certainly be reconducted to the absence of a specific entry in the W/120 classification list.
 The debate, however, seems to need the injection of some fresh momentum. Indeed, except for the revised submission made by Indonesia at the end of 2004, the absence of new inputs seems to suggest that even the traditional demandeurs of the introduction of a new classification have progressively lost interest. Lack of progress in the revision of energy services in the W/120 list, can also be seen as a move, aimed to justify the absence of commitments on further liberalization in the sector. Despite the obvious benefits that a common classification will have on the request-offer exercise (and, consequently, on the liberalization process), it seems that “there is a tendency to preserve the W/120 in its present form as much as possible.”
 

Current Level of Liberalization

To which degree of liberalization Members accepted to bind themselves is determined on the base of the quantity and quality of commitments made in the Members’ schedules of specific commitments. Annexed to the GATS, thus having binding legal nature and forming an integral part of the Agreement, 
 the schedules have a four-column format. While the first column specifies the sector (or sub-sector) concerned
, the second column sets out any limitation on market access that falls within the six types of restrictions mentioned in Art. XVI para.2. In the third column, Members list the limitations they want to place, in accordance with Art. XVII (National Treatment). Any of the entries, under market access or national treatment, may vary within a spectrum where the ends represent full commitments (none, which, in other words, means that a Member bound itself not to introduce any market access restriction or discriminatory measure), and full discretion to apply any measure falling under Article XVI or XVII (unbound”). Many entries are placed in between, and list measures restricting market access and national treatment, respectively. The fourth and last column provides Members with the opportunity to undertake additional commitments in Art. XVIII.
 

Negotiators agreed for the GATS on a “positive” (or “bottom up”) scheduling approach. Thus, in those sectors that have not been inserted in the schedule of specific commitments, Members retain complete freedom to impose every kind of barrier to market access and discriminatory measures,
 under condition to do that on a most favoured nation basis.

The overall level of liberalization reached thus far is not particularly high, but largely differs among the different groups of countries and sectors. It is, thus, considered that, during the Uruguay Round, countries generally limited their commitments to the status quo (in other words, the maximum level of obligations assumed coincided with the requirements of the laws and regulations in place during the negotiations). Among the participants of the Round, developed countries, on average, made more commitments, while developing and, in particular, developing countries, only accepted marginal obligations. Statistics also show that those countries that became Members of the WTO, after its creation, had to make more concessions in order to be accepted. Among the sectors presenting the highest number of commitments, are found: tourism, financial, business and telecom services. To the contrary, in traditionally sensitive sectors (e.g. health and education) the level of commitments remains much lower.

For reasons related to the lack of a clear classification widely described supra, assessing the level of liberalization in energy services becomes a difficult task. A small portion of the current 148 WTO Members scheduled commitments in one of the three energy services entries of the W/120 list. The tables reported in Annex 1 to this work summarize the commitments undertaken by Members in services incidental to mining, services incidental to energy distribution and in pipeline transportation. The first table refers to the commitments undertaken under mode 1 of supply (cross-border supply), while the second one summarizes the market access commitments under mode 3 (commercial presence). Members are classified, based on whether they made a full commitment (none), accepted partial commitments (i.e. they maintain limitations on market access), or their commitments selectively covered only some of the activities falling under the three energy services entries contained in the W/120 list. Members who, in their schedules, explicitly referred to the CPC provisional classification headings, are marked with the asterisk (*).

Based on the data extracted from the Members schedules of specific commitments, we conclude that energy services do not constitute an exception to the low level of liberalization achieved during the Uruguay Round negotiations, where Members generally have not been willing to commit much more than the status quo (and, in certain sectors, even less). These findings do not change, even though the W/120 only contains three specific energy services entries, and are supported by the fact that relatively few Members made, full or partial, commitments in such entries. In addition, a limited number of commitments have been made in services associated with energy, particularly in retail and construction.
 The tables also confirm the fact that developed countries averagely undertook more commitments than developing ones and that acceding countries have often been requested to make extended market access commitments comparable, if not superior to those contained in the schedules of specific commitments of many developed countries. 
II.G. Ongoing Negotiations on Further Liberalization

The principle of progressive liberalization, contained in Art. XIX GATS, is a basic precept of the GATS. Progressive liberalization must be achieved through successive rounds of negotiations and aimed to reduce or eliminate, over time, the adverse effects of governments’ measures on trade in services, in order to provide increased market access and national treatment.
 The Agreement also emphasizes the fact that the liberalization process shall take place with due respect to national policy objectives and the level of development of individual Members.
 

As a result of the mandate of Art. XIX GATS, negotiations on further liberalization began in 2000, under the name of “GATS 2000 Negotiations.” The “Negotiating Guidelines and Procedures,” adopted in March 2001, as requested by Art. XIX para. 3, set forth a request-offer approach as the main method for negotiating new specific commitments on national treatment, market access and, where necessary, additional commitments.
 After the Doha Ministerial Conference, held in Qatar in December 2001, the GATS 2000 Negotiations were “integrated” into the Doha Development Agenda (DDA).
 Fixed deadlines for the submission of initial and revised offers have been regularly disregarded. The overall deadline for the conclusion of the services negotiations, as well as for the whole “Doha Round” expired on January 1st 2005. The efforts made, in order to speed up the request offer exchange process, aimed to present some concrete results at the Hong Kong Ministerial conference in December 2005, has not yet proven to be successful.
 WTO Director General Panitchpakdi’s recent speech before the WTO General Council objectively described the current situation. The WTO Director General cautioned that there remains “an unsatisfactory level of overall progress in the negotiations” and thus, “we are still well behind where we should be and time is not on our side (…).” Subsequently, he called for the submission of initial services offers from those Members who had not, yet, done so.
 

Although virtually all WTO Members received an initial request, only 52 Members (counting the EC as one) tabled initial offers, and only 11 already submitted revised offers. However, it is not only the quantity of the offers that is quite disappointing. The poor quality of the submissions also contributes in frustrating further progress in the field.
 

Initial Offers

An overview of the initial offers made publicly available illustrates that, for both developing and developed-country Members, the sector focus of offers has, thus far, been on business and financial services, and, to a lesser extent, tourism and telecom service.
 Regarding the business service sector, the most diversified sector in the Classification List, the attention has been principally directed to computer, legal, architectural and advertising services. Services incidental to mining and energy distribution, while also belonging to the business services sector, have generally not been the subject of those offers. 

Few are the exceptions. Among them, is Norway, who offers better market conditions for foreign service providers for many activities of the energy services chain (e.g. exploration, drilling, transport, distribution and sales).
 Chile also inserted some commitments on energy services in its initial offer, following the “Proposed Guide for Scheduling Commitments on Energy Services in the WTO.”
 Activities like integrated engineering services for energy services (86733), management consulting services for energy services (865) and services related to management consulting for energy services (86601), have also been inserted in its offer. Some initial offers, referring to energy services, have, in the meanwhile, been replaced by a revised version that will be analyzed in the next section.

Revised offers

To date, only eleven WTO Members submitted revised services offers, which were due by May 31, 2005. These were: Australia, Bahrain, Canada, the European Union, Iceland, Singapore, South Korea, Suriname, Switzerland, Taiwan and the United States. Among the few offers that have been made publicly available, some contain commitments on improved market access for energy services. 

Australia maintains its current commitments in transportation of fuels and services incidental to energy distribution. The existing commitment in services incidental to mining has been extended to site preparation work for mining as well (CPC 5115), and is no longer limited to consultancy on a fee or contract basis, relating to mining and oil field development.
 In addition, Australia offered a commitment related to energy, under the environmental services entry, consisting of remediation and the cleanup of soil and water (CPC 9406).

The European Union offered an enlarged commitment in services incidental to mining. This has been done through the insertion of reference CPC 883 although refined in a footnote, which specifically indicates the coverage of the commitment.
 Market access also increased in services incidental to mining, and, with few exceptions, all Members States now grant full market access under mode 1 and 3.
 The entries, relating to services incidental to energy distribution and pipeline transportation of fuels that can be found in the revised offer, already existed in the schedules of those Members States to which these commitments exclusively apply.

The United States’ revised offer contains a separate section dedicated to energy services. This approach certainly has to be welcomed and contributes in increasing the transparency and readability of the offer. However, further market access is only offered in pipeline transportation of fuels, so far not contained in the US schedule of specific commitments. The two other energy-related entries remain unmodified, except the insertion of the CPC reference (883) for services incidental to mining.

In conclusion, despite the central importance and potential benefits for both developed and developing countries that could result from increased liberalization, negotiations on energy services have failed, until recently, to attract the WTO Members’ interest. Additionally, where offers have been made, the lack of classification and of a precise definition of the term, energy services, makes it difficult to determine their effective scope.

III. Proposal for a Reference Paper on Energy Services

III.A. General Issues

One of the stated purposes of the WTO is to promote the benefits of free trade through “reciprocal and mutually advantageous arrangements directed to the elimination of discriminatory treatment in international relations.”
 Despite this stated purpose, there is a long tradition in the old GATT and in the WTO of protecting the concept of the unconditional (i.e. non-reciprocal) offering of advantages to all WTO Members. This unconditionality principle was at the centre of heated discussion during the Uruguay Round of trade negotiations when the United States indicated its unwillingness to extend the benefits of its financial services sector liberalization to other WTO Members who did not make corresponding liberalizations. Therefore, the question of unconditionality, particularly the issue of reciprocity of market access remains an important element of debate in respect of future development of WTO law, mainly due to the fact that reciprocity of concessions can make liberalization more attractive to Members. This point is further analysed in subsequent sections below.
The idea to negotiate a Reference Paper on energy services is not new. Norway and the United States, among the WTO Members most actively involved in the debates on energy services
, already advanced proposals going in this direction in the past.
 The introduction of pro-competitive rules in the energy field also found support among academics.
 Energy is not the only sector where negotiators considered the potential advantages offered by such an instrument. Discussions around the possible introduction of a reference paper took place in other services sectors (e.g. distribution, air transport, tourism, and post and courier services).
 

What is a reference paper? And how does it fit into the GATS architecture?

Art. XVIII GATS on Additional Commitments provides the legal basis for such instrument: “Members may negotiate commitments with respect to measures affecting trade in services not subject to scheduling under Articles XVI or XVII, including those regarding qualifications, standards or licensing matters. Such commitments shall be inscribed in a Member's Schedule”. Art. XVIII implicitly recognizes the fact that general principles of MFN, market access and national treatment may not be sufficient to provide substantial and effective liberalization.
 This is particularly true for network dependent industries, like telecommunications and energy. The possibility to negotiate sector-specific disciplines under the form of additional commitments permits to overcome the unavoidable lack of bite of too general rules. 

Members did not make a large use of the option offered by Art. XVIII so far. The Reference Paper on Telecommunication represents an important exception. This instrument, fundamental for the achievement of a satisfactory level of liberalization in basic telecommunication, is often described as a unique document in the history of the WTO.
 Its precedent setting value is recognized all along this work. 

Many are the similarities among the telecommunication and the energy service sectors. Like telecommunication the energy services sector is a sector characterized by a high level of regulation that has undergone progressive deregulation in the last decade. Additionally, a common characteristic of both sectors, besides the network dependence, is the presence of large incumbent suppliers. For these reasons, it seems appropriate to conclude that the Reference Paper on Telecommunications constitutes an obvious starting point for discussion on pro-competitive rules in the energy services sector. The authors are convinced that, as done in the telecommunication services sector, an instrument setting out the rudiment for best practice in the regulation of the energy sector is necessary to the achievement of a competitive environment.  

It is important to analyze the particular legal nature of the Reference Paper on Telecommunications. The decision to use a reference paper to integrate pro-competitive disciplines in the Members’ schedules is the result of a delicate analysis of the various instruments at disposal. On the one hand, negotiators were looking for an instrument permitting to bind the elements necessary to a competitive telecommunications market and make their inadequate implementation challengeable through the WTO Dispute Settlement system.
 Options proposing regulatory principles to be inserted as a cover, head- or footnote to the Members’ schedules of specific commitments were therefore dismissed. On the other hand, the impossibility of finding consensus among two third of the Members as required by Article X of the WTO Agreement, foreclosed the option of amending the GATS Agreement. Negotiators thus opted for a reference paper, binding only those Members that accepted to integrate it into their GATS commitments on Telecommunications through insertions as additional commitment under column four of their schedules.

The debate on the necessity of a reference paper on energy services necessarily starts from the answer to the following question: are the privatization process and the consequent liberalization of energy markets occurred during the last decade sufficient to ensure effective competition and thus better services for the consumers and lower prices? In the telecommunication field, as reported supra, the answer to this question has been negative, thus convincing Members of the necessity to negotiate further disciplines. A careful analysis of the characteristics of the energy services sector seems to lead to similar conclusions. 

In the following section we are going to illustrate the different elements a reference paper on energy services should contain. Particular relevance has been given to the analysis of the pro-competitive provisions contained in the Reference Paper on Telecommunications and to their possible transposition into the energy sector. As highlighted by Evans, securing pro-competitive regulatory reforms would imply the inclusion of four core areas in a future reference paper on energy services.
 These essential regulatory ingredients for a competitive market are: (a) third party access to essential facilities, (b) market transparency, (c) competition safeguards, and (d) independent regulation. 

First, in order to operate in a given market, energy suppliers have to be allowed to access the existing network. For this reason, in the absence of a right to interconnect, competition in the energy services sector can hardly be safeguarded.
 Here, similarities between the telecommunication and the energy services sectors are evident.  As simple market access remains useless without access to the existing network of telephone lines, third party access to pipelines for the transportation of liquefied natural gas (LNG) and to power transmission utilities lines for electricity is a necessary complement to liberalization of cross-border energy trade. 

The interconnection obligation contained in para. 2 of the Reference Paper on Telecommunications closely resembles to the principles established in Paragraph 5 of the Annex on Telecommunication, which requires Members to provide reasonable and non-discriminatory access to and use of basic telecommunications. Like the Annex on Telecommunication, the interconnection obligation of the Reference Paper only applies “where specific commitments are undertaken”, thus narrowing down sensibly its effective application. The low level of liberalization accepted by most Members in the energy services sector (certainly not comparable to the liberalization achieved in the telecommunications sector after the extended negotiations on basic telecommunications), would largely reduce the efficacy of the interconnection obligation as contained in the Reference Paper on Telecommunications. Additionally, and as we will highlight infra, the simple transposition of the concept of right to interconnection adopted by the Reference Paper on Telecommunications risks to be too restrictive for the energy services sector.
 

The debate on third party access raises many controversies. Typically, the interests of the competitors clash with the incumbent’s ones, who tend to claim the expropriation of its network constructed at a great cost. How to balance the respect of the incumbent property rights with the possibility for the state to intervene in an attempt to ensure better chance for new competitors?
 An answer to this question can be found in the essential facility doctrine, first developed by the US Supreme Court in the 1912 Terminal Railroad case.
 In the Terminal Railroad case, the Supreme Court had to decide on a group of railroads transiting St. Louis who acquired the railroad junction to exclude or disadvantage competing railroad services from offering transportation to and through that destination. The Supreme Court considered the railroad junction as bottleneck facility and that, therefore, access to such facility was essential for their competitors in order to preserve their ability to compete. In its decision, the Supreme Court ruled that non-members of the acquiring consortium had to be allowed the use of the railroad junction. Failure to do that would constitute both an illegal restraint of trade and an attempt to monopolize. Further disputes contributed to the development of this doctrine. 
 In the view of the US courts jurisprudence, the liability of the monopolist under the essential facility doctrine has to be analyzed under the light of the following four elements
:

· Control of an essential facility or resource by a monopolist;

· A competitor’s inability practically or reasonably to duplicate the essential facility;

· The denial of the use of the facility to a competitor, and

· The feasibility of providing the facility

The essence of the doctrine, often considered as a limitation on the general rule that a firm has no obligation to deal with its competitors, can be better illustrated by the following statements contained in different U.S. courts judgements: 

“The essential facilities doctrine imposes liability when one firm, which controls an essential facility, denies a second firm reasonable access to a product or service that the second firm must obtain in order to compete with the first”
, or “Where facilities cannot practicably be duplicated by would-be competitors, those in possession of them must allow them to be shared on fair terms. It is illegal restraint of trade to foreclose the scarce facility”
. 

The essential facility doctrine, as developed by US and European courts
, played a central role in characterizing the term “essential facility” inserted in paragraph 1 of the Reference Paper on Telecommunications. According to the definition, essential facilities mean facilities of public telecommunication transport networks or services that (a) are exclusively or predominantly provided by a single or limited number of suppliers and (b) cannot feasibly be technically or economically substituted in order to provide a service. 

The definition of essential facilities contained in the Reference Paper on Telecommunications certainly represents an interesting point of departure for discussion on proposals for a reference paper on energy services. However, as suggested by Evans, in order to guarantee a competitive environment, operators have to be allowed to access essential energy infrastructures other than the simple electric power transmission network and the natural gas pipelines. For instance, depending on the circumstances, access to gas and oil storage facilities and gas terminal would be indispensable to third parties to compete with the incumbent operator.
 The essential facilities concept to be inserted in a possible reference paper on energy services could be given a more encompassing character by renouncing tout court to an illustrative list of what is covered by such definition. It could simply be referred to essential facilities within the scope of the reference paper as “energy facilities”. The essential facility character will then be determined on a case by case basis by using the aspects of exclusive or predominant provision by a single or limited number of suppliers and of unfeasibility of technical or economical substitution. 


Second, a possible reference paper on energy services would necessarily have to give a central place to the transparency requirement. As former monopolistic network industry, the energy sector has been a traditional fertile ground for corruption and dubious links between the political class and the economic world. Examples of corruption can be found in both developed and developing countries.
 Recognized is also the influence of union leaders to which energy utilities provide patronage.
 Transparency is therefore an indispensable condition in order to limit as much as possible the risk that vested interests influence decisions makers. In the GATS Agreement the principle of transparency is contained in Art. III. This general obligation, however, seems to be relatively weak. The reference paper on energy services should therefore strengthen and complement it by taking into consideration the peculiarities of the sector. Such approach is similar to what has been adopted in the telecommunications sector. 

The Reference Paper on Telecommunications addresses transparency in several paragraphs. Inter alia, transparency is requested for the procedures applicable for interconnection negotiations and arrangements (paras. 2.3 and 2.4 respectively), in relation to anti-competitive practices by major suppliers (para. 1.2.), for the licensing procedures (para. 4) and for the allocation of scarce resources (para. 6).
 Efforts to improve transparency would also have a beneficial effect on the attractiveness of a country for foreign investors. This last aspect is of particular importance for developing countries necessitating of foreign capitals in order to build or modernize their energy sector. 


Third, it is widely recognized that privatization and liberalization did not solve all the potential risks for anticompetitive behaviours from the part of the former monopolist. Despite the apparent competitive environment, incumbent operators can still enjoy important advantages from their control over the network. 

The Reference Paper on Telecommunications recognizes the need to prevent major suppliers from the abuse of their dominant position. Besides the general principle set out in paragraph 1.1
, para. 1.2. offers an illustrative list of anti-competitive practices. Para. 1.2 addresses the abuse of (a) cross-subsidization, (b) of the use of information obtained from competitors with anti-competitive results, and (c) of the failure to make available on a timely basis technical information about essential facilities or other commercially relevant information for new entrants to provide their services. 

Let us start with the first aspect, i.e. cross-subsidization. Using the surplus made in a segment where the major supplier has an exclusive right or holds a dominant position to cross-subsidize loss making operations in activities opened to competition amounts to a significant barrier to new providers.
 Due to the co-existence in most markets of competitive and non-competitive industry segments, the complete separation of production, transmission and distribution, a process described as “vertical unbundling”, remains the most efficacious competition safeguard. Like transparency, preventing cross-subsidization is particularly relevant in a sector demanding important investments like the energy one. Failure to do that would largely reduce the incentives for other suppliers to enter a given market and compete in the supply. 


The Reference Paper on Telecommunications, at para. 1.2. contains a general prohibition on cross-subsidies. Whether this provision possess the necessary bite, however, is questionable. Para. 1.2. only establishes a general prohibition on cross-subsidies. Neither does it contain a definition of subsidies, nor does it illustrate the concrete measures that Members have to take in order to prevent such behaviours from the part of the former monopolist.
 The reference paper on energy services could go further. First, it seems appropriate to insert in the reference paper a definition of cross subsidies. The latter could read “Cross-subsidization is using the profits or revenues of one type of energy goods or services to subsidize the other type of energy goods or services”.
 Second, the reference paper could explicitly refer to specific measures like the request of structural and accounting separation, regular reporting and disclosure requirements in order to guarantee a competitive environment. A similar approach has been taken by the European Directive on Access to and Interconnection of Electronic Communications Networks and Associated Facilities.


The existence of services provided on a competitive basis and of other, remaining, on the contrary, in the exclusive hands of a monopolist, raises at least two additional problems. The first one can be identified in the use of information obtained by competitors from the part of the monopolist. Under a second scenario, major suppliers do not make available to other services suppliers on a timely basis technical information about essential facilities and commercially relevant information which are necessary for them to provide services. As for cross-subsidization, the Reference Paper on Telecommunications does not contain more specific guidelines, and just states that the two above-mentioned behaviours can be deemed anti-competitive, leaving to the discretion of the Member States to establish regulatory rules. Similarly to the telecommunication sector, the market actors of the energy sector need access to timely information to compete. Information on prices, transmission capacity, congestion, and scheduled volumes are just examples of data that, if kept unavailable to other energy services suppliers, would grant the incumbent operator a competitive advantage.  

The obligation to disclose information constitutes a complement of the general transparency principle of Art. III GATS and is closely related to the considerations drawn supra. A case by case analysis would permit to balance the right of the major supplier to refrain from disclosing information where this could prejudice its commercial interests and the right to information of the other energy services suppliers present in the market. 


Fourth, the establishment of an independent regulator is a necessary complement to the transparency obligation. As illustrated supra, collusions between the politic and economic worlds are not an isolated phenomenon in the energy sector. Under a classic constellation, prior to the 1990s privatization wave, the same authority at the ministerial level (usually the energy or industry ministry) was not only directly controlling the operator, but was also entitled to enact and administrate the energy regulatory framework. Fair and non-discriminatory competition and dispute resolution among the suppliers active in the segments opened to competition, consumers and other relevant interests cannot be guaranteed where political interference is latent. As ably summarized by Evans, independent regulations is widely viewed as a way to reduce the problems raised by undue political interference.
 Both the OECD and the World Bank expressed their favour for a clear separation between policy and regulatory functions.
  


The GATS framework contains at paragraph 1 of Art. VI on Domestic Regulation the basic principles Members are asked to follow in order to guarantee that all measures of general application affecting trade in services are administered in a reasonable, objective and impartial manner. Additionally, para. 2 further obliges Members to offer judicial review in case the agency entrusted with the administrative decision is not independent. The Reference Paper on Telecommunication at paragraph 5 has to be seen as lex specialis to the general obligation of Art. VI para. 1 and 2, and requires governments to ensure (a) the separation of the regulatory authority from any supplier of basic telecommunication services and (b) its impartiality. Similar requirements should find place in a future reference paper on energy services. 


There is no common approach to regulation in the energy sector among countries.  However, it is generally recognized that the privatization and increased competition that took place starting from the 1990s led to the establishment of independent regulatory authorities in many countries.
 At the European level, both the Electricity and Gas directives require Members to establish an independent authority responsible for resolving disputes.
 


Besides the four core elements of third party access to essential facilities, market transparency, competition safeguards, and independent regulation, there are some additional issues that could reasonably find a place in the text of a future reference paper on energy services. For instance the right of a Member to impose universal service obligations. Such obligations, the content of which would be defined by the Member itself, should not be regarded as anti-competitive per se, under the condition of being administered in a transparent, non-discriminatory and competitively neutral manner, and not being more burdensome than necessary for the kind of universal service defined by the Member.
 Also the right to introduce temporary derogations to the obligations contained in the reference paper itself, in particular in order to promote the development of energy transport infrastructures and services in remote areas, has to be considered as necessary and its inclusion would certainly receive the support of many Members. The right of having recourse to such derogations, however, should not constitute an obstacle to the respect of the transparency and non-discrimination obligations. 

III. B. The Reference Paper on Energy Services in the ongoing GATS Negotiations.

The only two proposals for a reference paper on energy services tabled so far reflect the element analyzed supra. The United States proposal puts the accent on 

· The transparency in the formulation, promulgation and implementation of rules regulations and technical standards, 

· Non-discriminatory third-party access to and interconnection with energy networks and grids, where they are dominated by government entities or dominant suppliers, 

· An independent regulatory system separate from and not accountable to any supplier of energy services

· A non-discriminatory, objective and timely procedures fore the transportation of energy, and

· Requirements that parties maintain appropriate measures for the purpose of preventing certain anticompetitive practices in these sectors.
 

Similarly, in the view of Norway the central elements of a reference paper on energy services would be rules on transparency, non-discriminatory access to energy networks and grids, an independent regulator and requirements that prevent anti-competitive practices for energy services in general.
 

A third contribution to the ongoing negotiations has been made by the European Union. While not explicitly referring to the possibility of a reference paper on energy services, in its communication the European Union invites WTO Members to “establish an appropriately transparent, objective and pro-competitive regulatory framework for this sector”.
 In its view, typical obstacles to trade in energy services are represented by “exclusive rights and monopolies, restrictions on legal forms of doing business, restrictions on foreign investment, unclear licensing and approval requirements, unspecified economic needs tests, residency and nationality requirements, etc.”.
 

To conclude, the interest for a reference paper on energy services has been so far limited, and the few proposals that have been submitted are drafted in quite general terms. The positive experience done since 1998 in the telecommunication services sector with such instrument certainly cannot act as a guarantee for identical success in the field of energy services. The important similarities existing between the two sectors, however, permit to be confident about the fact that the introduction of a specific procompetitive regulatory framework would lead to further liberalization in the energy services sector. 

III. C. The Way Forward

Once the core elements of a reference paper have been identified and agreed upon as a set of minimum standards of good practice in the energy services sector, an important issue remains open to debate: can the condition of reciprocity be included in the on going liberalization process?  This is certainly a point of debate that remains unsettled in WTO law. We know that absent any indication to the contrary, the national treatment and market access obligations are subjected in the GATS to the unconditional MFN obligation of Art. II of that agreement. However, a textual interpretation
 of GATS articles XVI and XVII clearly indicate that Members may eventually qualify their commitments in market access and/or national treatment as follows:

“With respect to market access…, each Member shall accord services and service suppliers… treatment no less favourable than that provided for under the terms, limitations and conditions agreed and specified in its schedule”.

“In the sectors inscribed in its schedule, and subject to any conditions and qualifications set out therein…”.

Regarding market access considerations, and based on the terms of Art. XVI.2 one can argue that by the omission of the term reciprocity in the list of limitations that a Member cannot impose on market access, one can reasonably assume that reciprocity may be a legitimate condition to impose on market access commitments. A second argument in favour of this assumption is to be found in the plain language of Art. VXII.1. in the term “any”, which clearly delimits the type of conditions that a Member may be allowed to make within the context of the GATS. Thus, we can conclude in this respect that there is no language in the text of the GATS indicating that a condition of reciprocity cannot be one of these “any” conditions, and a textual interpretation of the text clearly supports this conclusion.
 A textual reading of the GATS therefore supports the interpretation that the MFN does not prevent a given specific commitment from limiting a Member’s obligation in a way that will not adhere to unconditional MFN, as there is no mention whatsoever in the Agreement of overriding or superior principles, but instead clear statements indicating that specific commitments may be conditioned and/or qualified.

This still is a point of debate which remains at the core of the discussions among Members, due to the current substantial support that the unconditional MFN approach has among some WTO members. The practice so far in this respect, as best illustrated by the refusal of United States to sign the Understanding of Financial Services Commitments, is to incorporate the specific reciprocity condition in the Article II Exemption List for the GATS, and thus avoid the application of the unconditional MFN obligation. We can only wonder at this stage if this may be a viable option for countries currently liberalizing their energy services who may want to secure similar market access advantages to their national energy services providers and avoid the so-called “free-rider” problem.
 

Relevant also to our discussion on reciprocity of concessions is the provision on recognition included in Art. VII of the GATS, which follows a “conditional” MFN approach. In effect, the text of Art. VII indicates:

“For purposes of the fulfilment, in whole or in part, of its standards or criteria for the authorization, licensing or certification of services suppliers, and subject to the requirements of paragraph 3, a Member may recognize the education or experience obtained, requirements met, or licenses or certifications granted in a particular country. Such recognition, which may be achieved through harmonization or otherwise, may be based upon an agreement or arrangement with the country concerned or may be accorded autonomously.

2. A Member that is a party to [a recognition] agreement or arrangement…, shall afford adequate opportunity for other interested Members to negotiate their accession to such an agreement or arrangement or to negotiate comparable ones with it. Where a Member accords recognition autonomously, it shall afford adequate opportunity for any other Member to demonstrate that education, experience, licenses, or certifications obtained or requirements met in that other Member’s territory should be recognized.

3. A Member shall not accord recognition in a manner which would constitute a means of discrimination between countries in the application of its standards or criteria for the authorisation, licensing or certification of services suppliers, or a disguised restriction on trade in services.”

The term recognition refers to a member’s acceptance of some parts of another Member’s domestic regulatory system, and, most importantly for our discussion, allows for the possibility that such advantages be offered selectively to single WTO Members but not to all of them. Additionally, the Member granting recognition will only allow for other Members to negotiate for similar recognition for their own comparable measures. Therefore, the negotiation of a Mutual Recognition Agreement (MRA)
 may be a viable alternative for Members liberalizing their energy services markets to maintain a regulatory oversight of this sector within their borders, eliminate the “free-rider” problem, and request reciprocity requirements on their trade concessions to secure a comparable degree of market access for their national energy services providers. 

We believe that, by following this strategy, the liberalization of energy services, the scope of which is left anyway to the individual Members, will advance more rapidly than if liberalization would only take place following the unconditional MFN approach. For Members to avail themselves of the possibility of using the conditional MFN principle of the recognition provision of Art. VII it is necessary to determine whether there are qualifications that can be recognized for the granting of standards or licenses. The reference paper on energy services may play this role, and hence market access will be limited to suppliers complying with the standards indicated therein, which will be the same for all suppliers from the Members that have adopted the reference paper.

CONCLUSION

The liberalization of energy services at the multilateral level is an activity which has very strong potential welfare gain and as such should be encouraged to continue. However, in the absence of a multilateral discipline on competition policy, and a comprehensive classification list for energy services, the removal of existing barriers to trade, the taking of additional commitments and the introduction of competition in the energy services industry become a highly complicated task to be accomplished.

This task can be facilitated by following a “Reference Paper” approach as was followed in the telecoms sector. The reference paper should address the main barriers to trade issues identified in our analysis, especially those related to third party access to the fixed infrastructures and market access issues. The reference paper can then be incorporated in the schedule of specific commitments of Members, who in turn will grant unconditional MFN treatment to other Members, or be adopted following a conditional MFN approach requesting reciprocity of concessions as indicated in Arts. XVI and XVII or be the subject matter of a MRA as per the terms and conditions of Art. VII. We believe that the conditional MFN approach with the inclusion of a reciprocity requirement is the option with the highest potential for a faster conclusion of negotiations in the energy services sector.

Annex I

Overview of the GATS Commitments 

In Energy-Specific Services Sectors Under Mode 1 of Supply
	Transportation via pipeline of crude or refined petroleum and petroleum products of natural gas

	No-sector specific restrictions (“none”)
	Australia*, Croatia, Former Yugoslav Republic of Macedonia (FYROM), Moldova*, Kyrgyz Republic, Nepal* and New Zealand*

	Some sector-specific restriction or coverage of a limited scope
	Cambodia – services must be provided through a contract of concession granted by the State on a case by case basis


	Services incidental to energy distribution: transmission and distribution services on a fee or contract basis of gaseous fuels to households, industrial, commercial and other users

	No-sector specific restrictions (“none”)
	Gambia, Georgia*, Latvia, Hungary*, Moldova*, Nicaragua*, Oman*, Sierra Leone*, United Status

	Some sector-specific restriction or coverage of a limited scope
	Australia* – limited to consultancy services

Cambodia – exclusively covers only consultancy services related to the transmission and distribution on a fee or contract basis of electricity, gaseous fuels and steam and hot water to household, industrial, commercial and other users
Colombia – design, construction, operation and maintenance of oil and gas pipelines

Côte d’Ivoire – energy generation enterprises must receive government approval. The criteria that must be satisfied in order to obtain approval may include the preferential use of local services if available under conditions of quality, price and delivery equivalent to those for like products of foreign origin. The employment and training of local executives and supervisors 

Croatia – commercial presence required to access the market 

Dominican Republic – national treatment may not be granted

Hungary – limited to consultancy services

Lithuania – Covers consultancy services related to the transmission and distribution on a fee basis of electricity, gaseous fuels, steam and hot water to household, industrial, commercial and other users.
Slovenia* – for gas only

Malaysia – advisory, guidance and operational assistance services concerning management of the transmission of non-conventional energy through a locally incorporated joint-venture corporation with Malaysian individuals or Malaysian controlled corporations or both, and Bumiputera shareholding in the joint-venture corporation of a t least 30 per cent.


	Services incidental to mining: rendered on a fee or contract basis at oil and gas fields

	No-sector specific restrictions (“none”)
	Albania*, Argentina*, Cambodia*, Canada*(broader coverage)
, Chinese Taipei*, Colombia (broader coverage
), Georgia*, Hungary*, Kyrgyz Republic, Latvia*, Malawi*, Moldova*, Mongolia*, Nepal*, Nicaragua*, Oman*, Panama, Singapore, Sierra Leone*, Sweden*, United States, Zambia*. 

	Some sector-specific restriction or coverage of a limited scope
	Australia*, Austria, European Union, Finland*, Hungary, Republic of Korea, Singapore, Sweden – for consulting services only.

Poland* – excluding natural resources Dominican Republic* – national treatment may not be granted. 

Switzerland and Liechtenstein – excluding exploration, exploitation, prospection and survey exercises. 

Turkey – requires establishment, nationality for real persons.




Overview of the GATS Commitments 

In Energy-Specific Services Sectors Under Mode 3 of Supply
	Transportation via pipeline of crude or refined petroleum and petroleum products of natural gas

	No-sector specific restrictions (“none”)
	Australia*, Croatia, Former Yugoslav Republic of Macedonia (FYROM), Lithuania, Moldova*, Kyrgyz republic, and New Zealand*

	Some sector-specific restriction or coverage of a limited scope
	Brazil – excludes fuels and hydrocarbon products

Cambodia – services must be provided through a contract of concession granted by the State on a case by case basis

Hungary – services may be provided through a Contract of Concession granted by the State or the local authority 

Nepal* – none, except only through incorporation in Nepal and with maximum foreign equity capital of 51 per cent 


	Services incidental to energy distribution: transmission and distribution services on a fee or contract basis of gaseous fuels to households, industrial, commercial and other users

	No-sector specific restrictions (“none”)
	Gambia, Georgia, Latvia, Hungary, Moldova*, Nicaragua*, Oman*, Sierra Leone, United Status

	Some sector-specific restriction or coverage of a limited scope
	Australia* – limited to consultancy services

Cambodia – exclusively covers only consultancy services related to the transmission and distribution on a fee or contract basis of electricity, gaseous fuels and steam and hot water to household, industrial, commercial and other users
Colombia – design, construction, operation and maintenance of oil and gas pipelines

Dominican Republic – national treatment may not be granted

Hungary – limited to consultancy services

Kyrgyz Republic – excludes electric energy distribution 

Lithuania – Covers consultancy services related to the transmission and distribution on a fee basis of electricity, gaseous fuels, steam and hot water to household, industrial, commercial and other users.
Sierra Leone* – Foreign service providers are permitted to establish service companies or institutions with Sierra Leonean partners in the form of joint ventures
Slovenia* – for gas only


	Services incidental to mining: rendered on a fee or contract basis at oil and gas fields

	No-sector specific restrictions (“none”)
	Albania, Argentina, Cambodia, Canada, Chinese Taipei*, Colombia (broader coverage
), Ecuador, Georgia, Israel, Hungary, Kyrgyz Republic, Latvia, Malawi, Moldova*, Mongolia*, Nicaragua, Oman*, Pakistan*, Panama, Singapore, South Africa*, Sweden*, Turkey
, Venezuela* (broader coverage
), United States, Zambia*. 

	Some sector-specific restriction or coverage of a limited scope
	Australia*, Austria, European Union, Finland, Hungary, Republic of Korea, Singapore, Sweden – for consulting services only.

Poland* – excluding natural resources, Dominican Republic – national treatment may not be granted.

Sierra Leone* – Foreign service providers are permitted to establish service companies or institutions with Sierra Leonean partners in the form of joint ventures.
Switzerland and Liechtenstein – excluding exploration, exploitation, prospection and survey exercises 

Thailand – Foreign equity participation must not exceed 49 per cent of the registered capital; and the number of foreign shareholders must be less than half of the total number of shareholders of the company concerned.

Turkey – requires establishment, nationality for real persons.

Nepal* – none, except only through incorporation in Nepal and with maximum foreign equity capital of 51 per cent
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� “International Trade is a multi-disciplinary subject. That kind of subject calls for an appropriate response, i.e., one that is not narrow, but at the same time not so broad as to be unfocused, and one that is not dry, but at the same time not so forceful as to be polemical.” In Bhala, Raj. Trade, Development and Social Justice. Carolina Academic Press. 2003. p. xix.


� See in this respect the excellent article of Luis R. Murillo-Zamorano, “The Role of Energy in Productivity Growth: a Controversial Issue?” in The Energy Journal International Association for Energy Economics. Volume 26, Number 2. 2005, in which he suggests an approach to the measurement of productivity based on total factor productivity measures involving all outputs and factors of production. 


� Thus in this respect the global market for oil & gas services is currently estimated to be around US$100 billion However, trade data in this respect generally are unavailable. 


� Energy Law is formed by a group of rules, and other normative concepts, which define the framework applicable to the activities and participants of the energy industry. It sets up the working conditions for the participating parties, as well as their obligations vis-à-vis the public authorities. Additionally, it defines the limits for private investment in this sector, the scope of the resulting ownership rights, and most importantly, the ways in which the economic rent generated is appropriated and distributed among the public and private parties


� In this respect, “energy is a politically sensitive subject, and at various times most countries have felt the need to articulate (or redefine an energy policy). In a market economy the natural expression for such a policy lies in the various taxes and subsidies that impact on energy production and consumption decisions, although licenses, standards and regulations also play an important part. Given the diversity of concerns, It is perhaps not too surprising that energy taxes are so variable across fuels, countries and over time.” In David M. Newberry “Why Tax Energy? Towards a more rational approach” in The Energy Journal. International Association for Energy Economics. Vol 26 Number 3. 2005 p. 2.


� In this respect it is worth remembering that energy taxes are predominantly input taxes, i.e. they fall on production as well as consumption, and they are excise taxes at fixed rates per unit, rather than ad valorem.


� Newberry M. David. Op. Cit. p.33.


� “The negotiations on trade in services shall be conducted with a view to promoting the economic growth of all trading partners and the development of developing and least-developed countries.  We recognize the work already undertaken in the negotiations, initiated in January 2000 under Article XIX of the General Agreement on Trade in Services, and the large number of proposals submitted by Members on a wide range of sectors and several horizontal issues, as well as on movement of natural persons.  We reaffirm the Guidelines and Procedures for the Negotiations adopted by the Council for Trade in Services on 28 March 2001 as the basis for continuing the negotiations, with a view to achieving the objectives of the General Agreement on Trade in Services, as stipulated in the Preamble, Article IV and Article XIX of that Agreement.  Participants shall submit initial requests for specific commitments by 30 June 2002 and initial offers by 31 March 2003.” Paragraph 15 (Services), Doha Ministerial Declaration, WT/MI(01)/DEC/I 20 November, 2001.


� This is the likely increase in carbon dioxide emissions in countries without emission reduction commitments, due to the international reallocation of energy-intensive production.


� Senator Hagel Speech to the US Senate. Congressional Record: October 3, 1997 (Senate), Page s10308-S1-311.


� Onno Kuik and Reyer Gerlagh “Trade Liberalization and Carbon Leakage” in The Energy Journal International Association for Energy Economics. Volume 24, Number 3. 2003.


� Kuik and Gerlagh. Op. Cit. pp. 116 and 117.


� “Further liberalization of the energy services sector could result in significant environmental benefits, through the introduction of cleaner and safer energy systems, the improvement in the efficiency of production, and a more appropriate use of natural resources.” In UNCTAD “Trade Agreements, Petroleum and Energy Policies” United Nations. 2000. p. 41.


� Alain Langlois. “Droit Minier et Marché International des Matières Premières: le cas du pétrole”. In Les Marchés Internationaux des Matières Premières. Economica. Paris. 1982. p.147.


� In is respect, “energy is essential for providing sustainable economic growth: efficient and reliable access to energy is a precondition for industrial development and for attracting foreign investment. Developing countries will not be able to address their supply-side shortcomings in production unless secure access to energy is guaranteed. The importance of energy as a precondition for economic growth is increasing as a consequence of the digital revolution.” Simonetta Zarrilli. “International Trade in Energy Services and the Developing Countries”. In UNCTAD Energy and Environmental Services: Negotiating Objectives and Development Priorities. 2003. p.24.


� Delaume, G. “ICSID Arbitration: Practical Considerations.” Journal of International Arbitration. 1984. pp.110 – 116.


� One can identify four main economic reasons for energy excise taxes: “as an optimal import tariff, to reflect and internalize external costs (mainly from pollution), as a second-best instrument for charging for transport infrastructure, and, more generally, as a part of a second-best tax\structure to improve the redistributive and/or efficiency properties of the remaining feasible taxes.” In Newbery, David. M. Op. cit. p. 7.


� In this respect, “excise taxes can be a substitute for oil imports tariffs, providing countries cannot choose to free-ride on their neighbours by setting low excise taxes, and enjoying the lower world oil price that reduced oil consumption should produce. Harmonising oil excise taxes is therefore a way of preventing free-riding. Excise taxes also avoid the perception that countries are imposing protective duties and undermining their WTO commitments to free trade.” In Newbery, David. Op. Cit. p.8. 


� For a highly interesting analysis of the structure and functioning of the oil (and energy in general) market structures we refer the reader to the following publications: Adelman, M.A. “The World Petroleum Market.” The John Hopkins University Press. Baltimore. 1972; Adelman, M.A. The Economics of Petroleum Supply: Papers by M.A. Adelman 1962-1993. Cambridge, MA; The MIT Press, 1993; and Adelman, M.A. “The Genie out of the Bottle: World oil since 1970.” Cambridge, MA: The MIT Press. 1995.


� “Concession is an instrument of co-ordination whereby a state and a foreign [private] investor establish a complementary system of relations in the conduct of an enterprise for a limited period. It includes the grant by the state to the concessionaire of the privilege of access to and use of property or resources owned by the state. Its essential character is that of co-ordination, its juridical basis is that of consent.” CARLTON, K. S. “Law and Organisation on World Society.” University of Illinois Press. Urbana. 1962. P.11.


� Henry Carter Adams introduced this concept long time ago. Based upon the existence of economies of scale, he said that natural monopolies will be created because the presence of the law of increasing returns hinders considerably the positive regulatory influence of free competition.


� In this respect, it is interesting to point out that even “perceived” cartels such as OPEC fail to conform to the classical definition of collusive behavior.  “Despite a strong consensus among experts and layman alike that OPEC operates as a cartel, very little conclusive statistical evidence of collusive behavior has appeared in the economics literature to date… The evidence is more supportive, but still mixed, of the possibility that a “core” group of producers (including Kuwait, Saudi Arabia, and the UAE) have acted collectively as a swing producer to offset production fluctuations arising from other OPEC members as well as non-OPEC producers.” In Smith, James. L. “Inscrutable OPEC? Behavioral Test of the Cartel Hypothesis.” The Energy Journal. International Association for Energy Economics. Volume 26, number 1. 2005. p.75. 


� See in this respect, Baker & McKenzie. The Guide to Financing Power Projects. Euromoney Publications PLC. Nestor House, Playhouse yard. 1996. p.4. 


� The necessary conditions to obtain what economist call perfect competition (which results in prices approaching marginal cost are: a) many buyers and sellers, b) a standard product, c) perfect information, and d) no barriers to entry.


� “The privatization of public suppliers and the introduction of partial or full competition in the sector in some countries has led to a separation f energy related economic activities and to the identification of energy services as distinct from energy goods.” In World Trade Organization. Energy Services: Background Note by the secretariat 1998. S/C/W/52 p. 2. 


� In addition to these benefits, “a legal rationale stands out as pre-eminent. It is the ongoing [at WTO level] potential to shape the broad contours, and specific details, of a rules-based system. It is not just the benefit from greater certainty and predictability afforded by the GATS and WTO legal texts, the adjudication of disputes about provisions in these texts via set procedures by the WTO Panels and the Appellate Body, or the enforceability of adjudicatory rulings through, if necessary, trade retaliation. It is also the influence of amending old, and making new, laws by being in the arena in which they are crafted.” In Bhala, Raj. “Saudi Arabia, the WTO, and American trade Law and Policy” The International Lawyer American Bar Association. 2005. p. 802


� “The benefits of trade liberalization may not be realized if certain preconditions are not satisfied. Ultimately all considerations point to the need for governments, especially developing country governments, to provide a strong and effective regulatory and incentive framework for the private actors involved in providing energy services.” UNCTAD “Trade Agreements, Petroleum and Energy Policies” United Nations. 2000. p.41


� United States. International Trade Commission. Oil and Gas Field services: Impediments to Trade and Prospects for Liberalization Publication 3582. 2003. p. 4-1.


� This point is analyzed in more detail in section II.F. of this paper.


� “GATS does not presently address government procurement of services or government-provided services, two areas of importance given the strong role played by governments and State owned enterprises in the energy sector.” In United States. International Trade Commission. Op. Cit. p.5-4.


� European Communities-Regime for the Importation, Sale and Distribution of Bananas. WT/DS27/R/ECU, 22 May 1997, para. 7.288.


� In UNCTAD “Trade Agreements, Petroleum and Energy Policies” 2000. p.40.


� A large array of energy sources are listed under Heading 27.01 (Coal), 27.92 (Lignite), 27.03 (Peat), 27.04 (Coke), 27.09 (Petroleum oils and oils obtained from bituminous minerals), 27.11 (Petroleum gases and other gaseous hydrocarbons), etc. Each heading is broken down into several 6-digit HS Codes. For instance, Heading 27.01 “Coal” is divided among H.S. Code 2701.11 (Anthracite), 2701.12 (Bituminous coal), 2701.19 (Other coal) and 2701.20 (Briquettes, ovoids and similar solid fuels manufactured from coal). As reported infra, electric energy has been inserted in the Harmonized System Nomenclature, but only as optional heading (2716.00).


� United States—Taxes on Petroleum and Certain Imported Substances, Report of the Panel adopted on 17 June 1987 (L/6157 – 34S/136), and United States — Standards for Reformulated and Conventional Gasoline, WT/DS2, Panel’s Report circulated on 29 January 1996 and Appellate Body Report WT/DS2/AB/R, DSR 1996:1, 3, adopted 20 May 1996. A number of other disputes involving the energy sector did not reach the panel stage. For more details on this issue see Malaku, Desta “GATT/WTO Marketplace in the Energy Sector and Movements in the Marketplace”, OGEL Volume 1, issue 03, July 2003. 


� Several OPEC Member countries became GATT Contracting Parties and successively WTO Members (Indonesia, Kuwait, Nigeria, Qatar, United Arab Emirates, and Venezuela). Other OPEC Members Non-OPEC petroleum-exporting developing countries and economies in transition are in the process of acceding to the WTO (Iran, Iraq, Libya, Saudi Arabia, the Russian Federation, Kazakhstan, Uzbekistan, Vietnam and Yemen). 


� This transformation process has been particularly blatant in the oil sector. State-owned oil companies that used to perform all necessary activities in house, now solely retain responsibility for the core-management of financing and overseeing projects. Oilfield contractors are in charge of outsourcing to a multitude of large and small oil service firms the other activities, like the exploration process, services related to field development and services necessary when closing down depleted fields. See Peter C. Evans “Liberalizing Global Trade In Services”, The AEI Press. 2002. p. 6-7.


� See Thomas Wälde and Andreas Gunst “International Energy Trade and Access to Energy Networks”, in Journal of World Trade. 2002. 36 (2). p. 193. 


� At this stage it seems meaningful to remember, that, according to the WTO jurisprudence, one and the same measure may fall under both the GATT and the GATS agreements. In other words, the two agreements are not mutually exclusive and overlaps are possible. For example, the Appellate Body report on EC – Regime for the Importation, Sale and Distribution of Bananas, WT/DS27/AB/R, adopted on 25 September 1997, states at para. 221 “Certain measures could be found to fall exclusively within the scope of the GATT 1994, when they affect trade in goods as goods. Certain measures could be found to fall exclusively within the scope of GATS, when they affect the supply of services as services. There is yet a third category of measures that could be found to fall within the scope of both the GATT 1994 and GATS. These are measures that involve a service relating to a particular good or a service supplied in conjunction with a particular good. In all such cases in this third category, the measure in question could be scrutinized under both the GATT 1994 and the GATS. However, while the same measure could be scrutinized under both agreements, the specific aspects of that measure examined under each agreement could be different. Under the GATT 1994, the focus is on how the measure affects the goods involved. Under the GATS, the focus is on how the measure affects the supply of the service or the service suppliers involved. Whether a certain measure affecting the supply of a service related to a particular good is scrutinized under the GATT 1994 or the GATS, or both, is a matter that can only be determined on a case-by-case basis.” The successive Appellate Body Report on Canada – Certain Measures Affecting the Automotive Industry, complaints by Japan and the EC, adopted on 19 June 2000, WT/DS139/AB/R confirmed the findings in the Bananas case.


� See p. 16. 


� As will be discussed infra, when describing the different modes of supply, mode 1 (cross border supply), does not require physical proximity of the supplier and consumer. The technological development played (and will continue to play) a major role in the decrease of importance of the aspect of proximity. Today telecommunication (and in particular the Internet) allows the supply of services to consumers located in other parts of the world that were unimaginable a decade ago. 


� As described supra, the Harmonized System Nomenclature contains a specific heading for oil, coal and natural gas.


� International trade in natural gas between countries that are separated by sea is impeded by the difficulties related to the construction of long submarine pipelines. In order to overcome this problem, suppliers of natural gas uses to cool it down to about –260° F where, at a normal pressure, natural gas condensates into liquid form (liquefaction), known ads Liquefied Natural Gas (LNG). LNG is relatively easier to ship, since it takes up about one six-hundredth of the gaseous natural gas. Advances in technology are reducing the high liquefaction and regasification processing cost. 


� Communication from the European Communities and its Member States, GATS 2000: Energy Services, S/CSS/W/60, 25 March 2001.


� Communication from the United States on Energy Services to the WTO Council for Trade in Services, 20 October 1998, S/C/W/58. p. 2-3 and Communication from the United States on Classification of Energy Services to the WTO Committee on Specific Commitments (under GATS), 18 May 2000, S/CSC/W/27. The possibility that WTO Members have different views on the nature of these activities has been for example recognized in the Venezuelan proposal for classification of energy services. S/CSS/W/69/Add.2. p. 6. 


� HS Heading 2716.00.


� When drafting the original GATT 1947, the New York Drafting Committee Report noted “as it seemed to be generally accepted that electric power should not be classified as a commodity, two delegates did not find it necessary to reserve the right for their countries to prohibit the export of electric power,” see GATT, Analytical Index: Guide to GATT Law and Practice, Updated 6th Edition. 1995. p. 585.


� Background Note by the WTO Secretariat on Energy Services, 9 September 1998, S/C/W/52, para. 8.


� Case 7/68, Commission v Italy, (1968), ECR 423. 


� Case 6/64, Costa v. Enel, (1964), ECR 585. In it decision, the Court of Justice indirectly recognized that electricity must be a good for the purposes of the EC Treaty. The case, opposing Mister Costa to the national electricity board (ENEL), deals with the nationalization of the production and distribution of electricity in Italy and is well known for its landmark character in defining the direct effect of the Community legislation. The Court, applying Art. 31 ECT (ex Art. 37), stated that “Member States shall adjust any State monopolies of a commercial character so as to ensure that no discrimination regarding the conditions under which goods are procured and marketed exists between nationals of Member States.” Since this provision belongs to Title I of Part III of the EC Treaty, dedicated to the free movement of goods, and therefore only applies to goods, the ECJ concluded that electricity must be a good for the purposes of the EC Treaty.


� Case C-393-92, Municipality of Almelo v. Energiebedrijf Ijsselmij NV, (1994), ECR I-1477, para. 27.


� Case C-158/94, Commission v. Italy, (1997), ECR I-5789. The position adopted by the ECJ in this dispute relies on previous decisions in the Case C-375/92, H.M. Customs and Excise v. Schindler, (1994) ECR I-2925, and Case C-260/89, ERT v. DEP, (1991) ECR I-2925.


� S/CSS/W/69/Add.1, 15 October 2001, Communication from Venezuela. 


� S/CSS/W/69/Add.1, 15 October 2001, Communication from Venezuela.


� See Tacoa-Vielma, Jasmin “Defining Energy Services for the GATS: An Issue under Discussion” in UNCTAD Energy and Environmental Services: Negotiating Objectives and Development Priorities 2003. p 74-75. See also, the communications from Indonesia (S/CSC/W/42, 27 November 2003 and S/CSC/W/42/Rev.1, 23 November 2004) and United States (S/CSS/W/24, 18 December 2000).


� GATS/SC/130, 22 December 2000. p. 12.


� GATS/SC/88, 15 April 1994. p. 11. 


� Recent studies show the high share of full commitments Members accepted under Mode 2 compared to the other modes of supply. A random overview of the countries’ schedules of specific commitments confirms this view. As pointed out by Adlung and Roy, this may reflect governments’ recognition of the difficulties of controlling their nationals’ consumption once they have physically left the country. See Rolf Adlung and Martin Roy, “Turning Hills into Mountains? Current Commitments under the GATS and Prospects for Change” World Trade Organization, Economic Research and Statistics Division, Staff Working Paper, ERSD-2005-01. March 2005. p. 12-13. This document is available online at � HYPERLINK "http://www.wto.org/english/res_e/reser_e/ersd200501_e.doc" ��http://www.wto.org/english/res_e/reser_e/ersd200501_e.doc� 


� These examples are drawn from Evans. Op. Cit. p. 12.


� The Trade in Services Section of Statistics Division of the WTO Secretariat recently estimated the share of individual modes in world services trade covered by GATS at less than 30 % for mode 1, close to 15 % for mode 2, over 50 %for mode 3 and some 1 or 2 % for mode 4. In WTO Secretariat, A Handbook on the GATS Agreement. 2005. p. 52.


� See in this regard some of the examples of restrictions contained in the Members’ schedules of specific commitments at p. 21-22. 


� Rolf Adlung and Martin Roy. Op. Cit. p. 12-13. 


� Contrary to market access and national treatment and commitments in the three other modes of supply, commitments under mode 4 were entered horizontally at the beginning of the Members’ specific commitments schedules, in the so-called “Head notes to Schedules.” The choice of such a technique is due to the fact that most countries apply temporary entry rules mainly on the basis of skills and education, regardless of the sector involved. Thus, the specific sectoral entries on mode four simply contain a reference to the horizontal section of the schedules, usually under the form “unbound except as indicated under horizontal commitments.” As a result, supply of services through mode 4 remains unbound in all the sectors where Members made commitments except under few precisely listed circumstances (usually for skilled workers like managers, consultants and technicians and salespersons). 


� S/C/W/75, 8 December 1998. This issue has been discussed in the details by Sumanta Chaudari, Aaditya Mattoo and Richard Self, in “Moving People to Deliver Services: How Can the WTO Help?” Journal of World Trade, Vol. 38, No. 3. 2004. p. 363-393.


� See, for example, the recent energy cooperation agreements signed between Uruguay and Venezuela.


� See section II.F. of this work.


� Among the most relevant limitations we can mention is Art. 1201(2)(c), explicitly excluding government procurement from the scope of chapter 12. The same provision specifies that procurements by state enterprises also remain out of the scope of the NAFTA chapter 12. The inclusion of such a provision has been necessary in order to get the final support of Mexico to the Agreement. Indeed, most of the Mexican energy sector is operated as a state monopoly (Petroleos de Mexico “Pemex” and Comision Federal de Electricidad, “CFE”). As a result, the major potential purchasers of energy services in Mexico are not subject to the disciplines of NAFTA chapter 12.


� The following countries signed the ECT: Albania, Armenia, Austria, Azerbaijan, Belgium, Bosnia and Herzegovina, Bulgaria, Croatia, Czech Republic, Cyprus, Denmark, Estonia, European Communities, Finland, France, Georgia, Germany, Greece, Hungary, Ireland, Italy, Japan, Kazakhstan, Kyrgyzstan, Latvia, Liechtenstein, Lithuania, Luxembourg, Malta, Moldova, Mongolia, Netherlands, Poland, Portugal, Romania, Slovakia, Slovenia, Spain, Sweden, Switzerland, Tajikistan, The Former Yugoslav Republic of Macedonia, Turkey, Turkmenistan, Ukraine, Uzbekistan, United Kingdom. In Australia, Belarus, Norway, Iceland, Russian Federation, the ratification of the Energy Charter Treaty is still pending.


� The Energy Charter Treaty was developed on the basis of the European Energy Charter of 1991. 


� See the Amendment to the Trade-Related Provisions of the Energy Charter Treaty adopted by the Energy Charter Conference on 24 April 1998.


� The ECT represents an important “stepping stone” for those Signatory states that are not Members of the WTO yet, permitting them to familiarize and practice some of the basic disciplines the WTO Membership entails. Those countries are Azerbaijan, Belarus, Bosnia & Herzegovina, Kazakhstan, Russian Federation, Tajikistan, Turkmenistan, Ukraine, Uzbekistan


� See Article 1 (5) of the ECT, Final Act of the European Energy Charter Conference, Understanding 5, with respect to Art. 1 (12).


� The following countries are currently Members of the ASEAN: Brunei Darussalam, Cambodia, Indonesia, Laos, Malaysia, Myanmar, Philippines, Singapore, Thailand, and Vietnam. For more information on the ASEAN, visit the website of the ASEAN Secretariat: � HYPERLINK "http://www.aseansec.org/home.htm" ��http://www.aseansec.org/home.htm� 


� � HYPERLINK "http://www.aseanenergy.org/index.html" ��http://www.aseanenergy.org/index.html� 


� � HYPERLINK "http://www.ewg.apec.org/" ��http://www.ewg.apec.org/� 


� See the Osaka Action Agenda, Annex “Action Programme for Energy,” available on the EWG official website � HYPERLINK "http://www.ewg.apec.org/" ��http://www.ewg.apec.org/�


� The section dedicated to the proposal for a reference paper in energy services illustrates many of the similarities existing between the two sectors. 


� As we will conclude infra, however, the lack of progress in the debates on classification of energy services should not be used as a justification not to make further commitment in this area. 


� United Nations Provisional Central Product Classification, (UNCPC), Department of International Economic and Social Affairs, Statistical Office of the United Nations, ST/ESA/STAT/SER.M/77. 


� The 12 services sectors are: (1) Business services, (2) Communication services, (3) Construction and related engineering services, (4) Distribution services, (5) Educational services, (6) Environmental services, (7) Financial services, (8) Health related and social services, (9) Tourism and travel related services, (10) Recreational, Cultural and Sporting services, (11) Transport Services, and (12) Other services not included elsewhere. 


� References to the W/120 and to the CPC codes can be found in the first columns of a country’s schedule, determining the scope of the services committed. Where Members were not ready to extend their commitments to the whole range of activities covered by a given CPC heading, they provided a list of those activities they intend to subject to their engagements. 


� The minutes of the Committee on Specific Commitments can be found on the WTO website (S/CSC/M/..).


� In 1997 and 2002. A third revision of the CPC is expected to take place in 2007. 


� Appellate Body Report, United States – Measures Affecting the Cross Border Supply of Gambling and Betting Services WT/DS285(AB/R), adopted April 20, 2005. For a thorough analysis of the implications of the Appellate Body decision see Joost Pauwelyn, “Rien ne va plus? Distinguishing between Domestic Regulation from Market Access,” forthcoming in World Trade Review. 


� Another example of blatant inadequacy of the current W/120 classification is telecommunication. 


� MTN.GNS/W/120, 10 July 1991 “Services Sectoral Classification List.”


� See Terence P Stewart. “The Uruguay Round, a Negotiating History”, Vol. II. p. 2389-2392. Construction, engineering, audio-visual, telecommunications, financial, and transport services were chosen for sectoral work. 


� As will be seen infra, some of the proposals for energy services classification individuate many energy services related activities potentially falling within the W/120 list. Similarly, some of those energy related services can be found in the CPC. For instance, Retail sale of motor fuels 61300, Sales on a fee or contract basis of fuels, etc, (62113), Wholesale trade services of solid, liquid and gaseous fuels and related products (62271), Administrative fuel and energy related services (91132), Administrative mining and mineral resources, manufacturing and construction (91133), Manufacture of coke, refined petroleum products and nuclear fuels, on a fee or contract basis (88450).


� See, for instance Venezuela, specifying that its construction and engineering services entry covers petroleum engineering, mining/mineralogical engineering and electrical engineering, or Malaysia, who made a limited offer with regard to rental/leasing services without operators 


� In this regard, it seems appropriate to mention the Canadian position on this issue: “Canada believes that all services in the oil and gas sector can be found in the W/120. In addition to services incidental to mining, different related oil and gas services may be included in real estate services, rental/leasing services, technical testing and analysis services, services incidental to energy distribution, related scientific and technical consulting services, and construction and related engineering services. The current classification has certain merits and logic (e.g., all engineering services should be grouped together, irrespective whether it is civil, electrical or energy-related) and often, as is the case for engineering, it is a better reflection of the legal reality (i.e., regulates services of a same nature, not according to specialization areas).” In the same statement, Canada suggests the possibility that services related to the energy sector could still be subject to a special "cluster" or "checklist" that Members may use as an “aide-mémoire” during the negotiations. More information are available on � HYPERLINK "http://www.dfait-maeci.gc.ca/tna-nac/service-en.asp" ��http://www.dfait-maeci.gc.ca/tna-nac/service-en.asp� 


� Please note that the first revision of the CPC, occurred in 1997, did not contain a separate heading for electric transmission and distribution services. 


� S/L/92, 28 March 2001, Guidelines for the Scheduling of Specific Commitments under the General Agreement on Trade in Services (GATS), para. 25.


� See, in this regard, the concerns of Cuba (S/CSS/W/144, 22 March 2002. p.2), and Venezuela (S/CSS/W/69/Add.2, 4 June 2003. p. 2).


� Background Note by the Secretariat on Energy Services, S/C/W/52, 9 September 1998.


� S/CSC/W/27, 18 May 2000 and S/CSS/W/24, 18 December 2000. 


� This problem would no longer exist under the wide interpretation allowed by Art. Art. XXVIII (b) GATS.


� Other advantages of adopting a model schedule would be the setting of common negotiated objectives for all Members, the possibility of having greater uniformity of scheduling and consequently a better climate for negotiations than the one offered by the traditional request-offer method. 


� S/CSC/W/42, 27 November 2003 and S/CSS/W/42/Rev.1, 23 November 2004.


� S/CSS/W/69, 29 March 2001, S/CSS/W/69/Add.1, 15 October 2001 and S/CSS/W/69/Add.2, 4 June 2003. The Venezuelan proposal can legitimately be considered the result of informal negotiations conducted between eight WTO Member countries. The proposal itself, however, emphasizes the fact that it has not been possible to reach a consensus on the classification.


� In other words, as explained in the Venezuelan proposal, “commercial reality” means that a separate service item is included only if specialized suppliers have that particular services as the object of their trade and of their commercial competition for the benefit of customers inside and outside the energy industry creating thus a particular market. 


� Communication from Cuba, Negotiating Proposals on Energy Services, S/CSS/W/144, 22 March 2002.


� Communication from Japan, Negotiating Proposals on Energy Services, Supplement, S/CSS/W/42/Suppl.3, 4 October 2001.


� Communication from the European Communities and its Member States, GATS 2000: Energy Services, S/CSS/W/60, 25 March 2001.


� Communication from Norway, The Negotiations on Trade in Services, S/CSS/W/59, 21 March 2001, Annex 2.


� South Centre Analytical Note, Classification Issues in the Current GATS Negotiations: A Review of the Different Proposals and Some Preliminary Considerations, April 2003, SC/TADP/AN/SV/1, and WTO Committee on Specific Commitments, Compendium on Classification Proposals, Revision, JOB(02)/143/Rev.1, 24 February 2003.


� S/CSS/W/69/Add.1, 15 October 2001, Communication from Venezuela.


� Tacoa-Vielma, Jasmin. Op. Cit. p. 73.


� GATS Art. XX para. 3.


� As we will see in section xxx, which is dedicated to the classification of energy service, most Members listed their commitments closely following the division proposed by the W/120 classification list, and mention the respective CPC headings.


� Commitments in this column are related to measures affecting trade in services not subject to scheduling under Art. XVI or XVII.


� This scheduling technique is often referred to as “positive” or “bottom-up approach.”


� MFN (GATS Art. II), is one of the most important general obligations contained in the GATS (the other being the general mandate of transparency of Art. III). MFN applies across the board to all services sectors, although one-off and time limited exemptions to MFN obligations in specific sectors are permitted, provided that the measures are listed in the country’s list of MFN exemptions and that they fulfil the conditions set out in the Annex on Article II Exemptions, inter alia the condition not to exceed a period of ten years, in principle.


� Examples of such extended commitments can be found in the tables contained in Annex I to this work. 


� The data provided in this section relating to initial and revised offers is comprehensive of the material Members made publicly available prior to mid-June 2005.


� That is why it is often referred to the GATS, as a “Built in Agenda.”


� GATS Art. XIX para.2.


� S/L/93, 29 March 2001. An informal document on the technical aspects of request s and offers has been prepared for a WTO Seminar on GATS held in Geneva on February 2002. The summary of presentation is available online at � HYPERLINK "http://www.wto.org/english/tratop_e/serv_e/requests_offers_approach_e.doc" ��http://www.wto.org/english/tratop_e/serv_e/requests_offers_approach_e.doc�. Please note that the GATS also contains mandate for Members to conduct negotiations on the so-called “Uruguay Round Leftovers”, i.e. Emergency Safeguard Measures (Art. X), Government procurement (Art. XIII), Subsidies (Art. XV), and Domestic regulation (Art. VI para. 4).


� Doha Development Agenda, para. 15 (WT/MIN(01)/DEC/1, 20 November 2001), stating “The Doha Declaration endorses the work already done, reaffirms the negotiating guidelines and procedures (etc…).”


� Three services clusters have been planned in 2005 (February, June and September). For more details on the outcome of these intensive negotiating meetings see, “Services Cluster Inconclusive, Negotiations in Trouble,” Bridges, Weekly Trade News Digest, Volume 9, Number 7, 2 March 2005, available online at � HYPERLINK "http://www.ictsd.org/weekly/05-03-02/story3.htm" ��http://www.ictsd.org/weekly/05-03-02/story3.htm�. 


� See � HYPERLINK "http://www.wto.org/english/news_e/news05_e/tnc_chair_report_26may05_e.htm" ��http://www.wto.org/english/news_e/news05_e/tnc_chair_report_26may05_e.htm� 


� See “New US Approach to Inject Momentum into Services Talks?,” Bridges, Weekly Trade News Digest, Volume 9, Number 17, 18 May 2005, available online at � HYPERLINK "http://www.ictsd.org/weekly/05-05-18/WTOinbrief.htm" ��http://www.ictsd.org/weekly/05-05-18/WTOinbrief.htm� 


� See Rolf Adlung and Martin Roy. Op. Cit. p.21.


� TN/S/O/NOR, 7 April 2003.


� JOB (03)/89.


� TN/S/O/AUS/Rev.1, 31 May 2005.


� This covers cleaning-up systems in situ or mobile, emergency response, clean-up and longer-term abatement of spills and natural disasters; and rehabilitation programmes (e.g. recovery of mining sites) including monitoring.


� The activities covered are the following: Advisory and consulting services relating to mining, On land site preparation, On land rig installation, Drilling, Drilling bits services, Casing and tubular services, Mud engineering and supply, Solids control, Fishing and downhole special operations, Wellsite geology and drilling control, Core taking, Well testing, Wireline services, Supply and operation of completion fluids (brines), Supply and installation of completion devices, Cementing (pressure pumping), Stimulation services (fracturing, acidising, and pressure pumping), Workover and well repair services, Plugging and abandoning of wells.


� Spain and Portugal represent one exemption, restricting market access for mining engineers to natural persons.


� In services incidental to energy distribution all Members of the European Union remain unbound except Hungary, Latvia, Lithuania and Slovenia, which fully grant market access under modes 1, 2 and 3. In pipeline transport, all Members except Lithuania remain unbound.


� Chapeau of the Marrakesh Agreement Establishing the World Trade Organization. “The Legal Texts. The Results of the Uruguay Round of Multilateral Trade Negotiations.” Cambridge University Press


� The content of their proposals is reported infra, p. 42-43.


� Communication from the United States, S/CSC/W/27, 18 May 2000 and S/CSS/24, 18 December 2000, and Communication from Norway S/CSS/W/59, 21March 2001.  The content of these two proposals can be found at p. xx.


� See Peter C. Evans. Op. Cit. p. 43-52, and Thomas Wälde and Andreas Gunst. Op. Cit. p. 191-218. 


� See, for distribution services the contribution of the Commerce Global Union “The Impact of GATS 2000 on Retail and Wholesale Trade”, Background Document, Uni-Commerce and Uni-Europa Commerce, background Document, Geneva, 20-22 September 2000, available on the official website of the Commerce Global Union (http://www.union-network.org/unisite/sectors/commerce/index.htm ), for the tourism services sector the Communication by Bolivia, Dominican Republic, Ecuador, El Salvador, Honduras, Panama, Peru and Venezuela “Draft Annex on Tourism”, S/CSS/W/107, 26 September 2001, for air transport services the Communication from Australia “The GATS Review, An Opportunity for Phased Reform of Air Transport Services”, S/C/W/179, 14 November 2000, and for postal and courier services, the Communication from the European Communities and Their Member States “Postal/Courier: Proposal for a Reference Paper”, TN/S/W/26, 17 January 2005. 


� See Peter C. Evans. Op. Cit. p. 44. 


� The Reference Paper on Telecommunications is part of the Agreement on Basic Telecommunications negotiated after the end of the Uruguay Round and entered into force on February 5 1998. In addition to the Reference Paper, the Agreement contains specific commitments in the field of basic telecommunications from 69 WTO Members, representing the overwhelming majority of the world’s basic telecommunication revenues. For a detailed description of the negotiations on basic telecommunications see Bobjoseph, Mathew, The WTO Agreements on Telecommunications, Studies in Economic Global Law, 2003. 


� The dispute between Mexico and the United States on telecommunication services is a concrete example of the binding character of the Reference Paper for those Members who decided to adopt it. See Mexico-Measures affecting telecommunication services (WT/DS204/R), 2 April 2004.


� See Communication from the United States, Scheduling Regulatory Principles, S/NGBT/W/18, 23 January 1996. 


� See Peter C. Evans. Op. Cit. p. 44-45.


� See Peter C. Evans. Op. Cit. p. 45.


� See Peter C. Evans. Op. Cit. p. 45. 


� See Thomas Wälde and Andreas Gunst. Op. Cit. p. 205.


� United States v. Terminal Railroad Association, 224 U.S. 383 (1912).  The essential facility doctrine deals with a particular type of refusal to deal under the Sherman Act. As stated in the Kramer v. Pollock-Krasner Found. case, the essential facilities doctrine, is therefore “not an independent cause of action, but rather a type of monopolization claim”. See Kramer v. Pollock-Krasner Found., 890 F. Supp. 250, 257 (S.D.N.Y. 195).


� After the Terminal Railroad case, the essential facility theory was applied in a number of other disputes. Among them Associated Press v. United States, 326 U.S. 1 (1945), Lorain Journal Co. v. United States, 342 U.S. 143, 146-149, 156 (1951), and Otter Tail Power Co. v. United States, 410 U.S. 366, 377-79 (1973). Following the precedent set by the Supreme Court, lower courts applied the essential facilities doctrine in celebrated disputes, like the one that broke up the monopoly of AT&T (MCI Communications v. AT&T Co., 708 F.2d 1081, 1132-33, 7th Cir. 1983) and the one involving the access to stadiums on reasonable terms to potential competitors and owners of sporting teams (Fishman v. Estate of Wirtz, 807 F. 2d 520, 539-40, 7th Cir. 1986). For a more detailed description of the application of the essential facility doctrine by U.S. Courts see Robert Pitofsky, Donna Patterson and Jonathan Hooks “The Essential Facilities Doctrine under US Antitrust Law” in Antitrust Law Journal, 2000.


� MCI Communications v. AT&T Co., 708 F.2d 1081, 1132-33, 7th Cir. 1983


� The essential facility doctrine developed in the European legal order starting from the Commission’s decision Sealink/B&I – Holyhead (B&I Line PLC v. Sealink Harbours Ltd. and Sealink Stena Ltd., Case IV/34.174, (1992). For an interesting analysis of this case see Nick Maltby, restrictions on Port Operators: Sealink/B&I-Holyhead, European Common Law Review, Volume 14. 1993. Issue 5, p. 223-225. The European Court of Justice associated the essential facilities doctrine with Art. 82 of the European Community Treaty, dealing with the abuse of dominant position. See for example the Hugin v. Commission Case 22/78 (1979) ECR 1989 and the Volvo v. Venk Case 238/87 (1988) ECR 6211. Recent disputes also involved considerations on the essential facilities doctrine. See in this regard Radio Telefis Eiraenn and Independent Television Publications Limited v. Commission (Magill), joined Cases 241/91 P and 242/91 P (1995) ECR I-743 and Bronner v. Mediaprint Zeitungs- und Zeitschriftenverlag, GmbH & Co., Case 7/97 ECR I-7791. 


� 948 F.2d 536, 542 (9th Cir. 1991).


� Hecht v. Pro-Football, Inc., 570 F.2d 982, 992 (D.C.Cir.1997).


� The essential facility doctrine developed in the European legal order starting from the Commission’s decision Sealink/B&I – Holyhead (B&I Line PLC v. Sealink Harbours Ltd. and Sealink Stena Ltd., Case IV/34.174, (1992). For an interesting analysis of this case see Nick Maltby, restrictions on Port Operators: Sealink/B&I-Holyhead, European Common Law Review, Volume 14. 1993. Issue 5, p. 223-225. The European Court of Justice associated the essential facilities doctrine with Art. 82 of the European Community Treaty, dealing with the abuse of dominant position. See for example the Hugin v. Commission Case 22/78 (1979) ECR 1989 and the Volvo v. Venk Case 238/87 (1988) ECR 6211. Recent disputes also involved considerations on the essential facilities doctrine. See in this regard Radio Telefis Eiraenn and Independent Television Publications Limited v. Commission (Magill), joined Cases 241/91 P and 242/91 P (1995) ECR I-743 and Bronner v. Mediaprint Zeitungs- und Zeitschriftenverlag, GmbH & Co., Case 7/97 ECR I-7791. 


� See Peter C. Evans. Op. Cit. p. 45.


� The examples provided by Wälde and Gunst include France, Germany, Italy and Indonesia.  See Thomas Wälde and Andreas Gunst. Op. Cit. p. 203. The same authors also report on the survey provided by Transparency International showing that the energy industries have one of the highest incidences of “grand corruption” (http://www.transparency.org/documents/cpi/1999/bps.htm#bpi).  


� See for instance the French communist trade unions strongly present in the structure of Electricité de France (EDF) structures. 


� Additional transparency obligations can be found in the Annex on Telecommunications. 


� The general provision on competitive safeguards of para. 1.1. can be read as a complement to the provisions on Monopolies and Exclusive Services Suppliers of Art. VIII and on Business practices of Art. IX GATS. 


� See Marco Bronckers and Pierre Larouche Telecommunications Services and the World Trade Organization, Journal of World Trade, Vol. 31 (1997), No. 3, p. 26.


� See Marco Bronckers and Pierre Larouche. Op. Cit. p. 27.


� The inclusion of energy goods in the definition of cross-subsidization could permit to overcome the differences existing among the Members on what is considered as energy service.


� Art. 11. 2002/19/EC, OJ L 108. 


� See Peter C. Evans. Op. Cit. p. 51.


� See IEA, Regulatory Institutions in Liberalized Electricity Markets, Paris, OECD, 2001, and Power and Gas Regulation – Issues and International Experience, draft working paper, World Bank, Washington D.C., April 2001.


� Among the countries that put in place an independent regulatory authority we find Argentina, Autralia, Belgium, Brazil, Canada, Denmark, Finland, France, Greece, Hungary, Ireland, Mexico, Netherlands, Norway, Philippines, Poland, Portugal, Spain, Sweden, the United Kingdom, and the United States. In other countries, on the contrary, the regulatory power remains in the hand of the competent ministry, like for example, China, Indonesia, Japan, New Zealand, Nigeria, Switzerland, Turkey and South Africa. See IEA, Regulatory Institutions in Liberalized Electricity Markets, Paris, OECD, 2001, p. 32; and Power and Gas Regulation – Issues and International Experience, draft working paper, World Bank, Washington D.C., April 2001.


� Directive 2003/54/EC of the European Parliament and of the Council of 26 June 2003 concerning common rules for the internal market in electricity and repealing Directive 96/92/EC - Statements made with regard to decommissioning and waste management activities, OJ L 176, 15/07/2003 p.37 – 56, at Art. 23 and Directive 2003/55/EC of the European Parliament and of the Council of 26 June 2003 concerning common rules for the internal market in natural gas and repealing Directive 98/30/EC, OJ L 176 , 15/07/2003 p. 57 – 78, at Art. 25. See also the Commission Recommendation 98/257/EC(3).


� The Reference Paper on Telecommunications contains a provision with a similar wording at para. 3. 


� S/CSS/W/24, 18 December 2000, p. 4. Interestingly, the US Communication also put the accent on the concept of technological neutrality. Thus, in order to ensure that energy services providers can use the best available technology, market access commitments should be made without regard for the technology used to provide energy services. 


� S/CSS/W/59, 21 March 2001,p. 10.


� Communication from the European Communities and their Member States, S/CSS/W/60, 23 March 2001


� Communication from the European Communities and their Member States, S/CSS/W/60, 23 March 2001


� For a very comprehensive analysis in this respect please refer to the excellent article of Lennard, Michael. “Navigating by the Stars: Interpreting the WTO Agreements. Oxford University Press. Journal of International Economic Law. 2002. 


� See GATS Art. XVI. 1.


� See GATS Art. XVII.1.


� An opposite view in this respect assumes that the MFN obligation in the GATS  is superior to the specific commitments of national treatment and market access in the Agreement, and unless a MFN exemption is taken and included in the corresponding annex, Members should adhere to the MFN principle as their basic and primary obligation under the GATS. Under this perspective there is no possibility to include a condition of reciprocity in the schedule of specific commitments as a qualification on national treatment or market access for this will be considered to be a violation of the primary MFN obligation. We do not subscribe to this view and think that a textual interpretation of the GATS allows for further debate in this regard.


� That is a situation in which an economic actor lets other bear the costs of undertaking to change a particular status quo while enjoying all the benefits that stem from that change.


� GATS Article VII.


� A Mutual Recognition Agreement (MRA) is, “a contractual norm between governments whereby they agree to the transfer of regulatory authority from the host country (or jurisdiction) where a transaction takes place, to the home country (or jurisdiction) from which a product, a person, a service or a firm originates… Thus in turn embodies the general principle that if a product can be sold lawfully in one jurisdiction, it can be sold freely in any other participating jurisdiction without having to comply with the regulations of these other jurisdictions. The “recognition” involved here is of the “equivalence”, or “compatibility” or at least “acceptability” of the counterpart’s regulatory system; the “mutual” part indicates that the reallocation of authority is reciprocal and simultaneous. Finally, mutual recognition agreements are specific instances of application of this general principle, between specific parties, applying to specific goods and services and including more or less restrictive constraints and caveats.” Kalypso Nicolaidis. “Mutual Recognition of Regulatory Regimes: Some Lessons and prospects.” In OECD Proceedings: Regulatory Reform and International Market Openness. Paris. OECD. 1996. pp. 171-172.


� Besides CPC 883 and 5115, Canada also made commitments in toll refining services–oil (8845).


� The detailed entry “Other Business Services” of the Colombian schedule of specific commitments covers the following activities: Hydrocarbon services, in geology, geophysics, geochemistry, Seismic, Basin outline surveys, Magnetometric surveys, Gravimetric surveys, Photogeology, Satellite positioning, Remote sensors, Biostratigraphic services, Acquisition of information on sub-soil geology, Map-making, in drilling of hydrocarbon wells, Supply of drilling equipment and corresponding tests, Drilling of wells, Drilling fluids, Taking, processing and interpretation of samples, Coring, cementing, casing, Fishing services, Directional well services, Supply of well cementation and stimulation equipment, In production of hydrocarbons, Well finishing (completion), Pressure and production tests, Reconditioning of wells, stimulation (acidizing, fracturing, packing), Design, erection and maintenance of production facilities (separator tanks, heaters, collecting lines), Design, operation and maintenance of production, including mechanical pumping, hydraulic pumping, electrosubmersible pumping, gas lift, and work carried out on wells after completion (cleaning, repairs), Design, construction, operation and maintenance of oil and gas pipelines, Other, Administration, operation and maintenance of oil fields, Inspection of equipment, tubes and pipes and other elements used in drilling and hydrocarbon production, Environmental conservation and industrial safety in connection with oil spills, pollution and fire, Mining services, Geological prospecting, Geological field surveys, General geological map-making, Semi-detailed geological map-making, Detailed geological map-making, Interpretation of remote-sensing images, Photogeology, Geophysical prospecting: geoelectrical, gravimetric, resistivity, magnetometric, refraction and reflexion seismic prospecting, Exploratory drilling, Trench and spot sampling, Petrographical analysis, Chemical analysis, , X-Ray spectrography, Calculation of reserves and mine development, Mining geology, Economic geology, Feasibility studies, Project management, Mine surveying and design, Construction assembly and infrastructure studies, Road design, Terrain utilization, Optimization of operations, Geotechnics: slope stability, slope design, Environmental impact studies, Ground-water hydrogeology, Geomorphology: basin and terrain management, Mineral ore enrichment and processing, Legal advisory services relating to mining.


� See supra, fn 173.


� Turkey explicitly inserted under the Market Access column the fact that domestic Petroleum and Mining Laws specify that services incidental to mining require an operating licence.


� Venezuela also committed CPC Heading 8675 (Related scientific and technical consulting services).
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